COLULKB US 
Ror ale , 
REF BREN u £ 


DEC 4 67 


SPECIAL ISSUE 


THE FOURTH DIMENSION OF SEAPOWER 


OCEAN TECHNOLOGY AND INTERNATIONAL LAW 


A FIVE-PART PRESENTATION GIVEN UNDER THE AUSPICES 

OF THE JUDGE ADVOCATE GENERAL OF THE NAVY AT THE 

90TH ANNUAL MEETING OF THE AMERICAN BAR ASSOCIATION 
AUGUST 1967 


THE OFFICE OF THE JUDGE ADVOCATE GENERAL OF THE NAVY 
WASHINGTON - D.C. 20370 


VOL. XXII, NO. 2 SEPTEMBER—OCTOBER—NOVEMBER 1967 








The JAG JOURNAL is published by the Office of the 
Judge Advocate General of the Navy as an informal 
forum for legal matters of current interest to the naval 
service. The objective of the JAG JOURNAL is to 
acquaint naval personnel with matters related to the 
law and to bring to notice recent developments in this 
field. 

The JAG JOURNAL publishes material which it con- 
siders will assist in achieving this objective, but views 
expressed in the various articles must be considered as 
the views of the individual authors, not necessarily bear- 
ing the endorsement or approval of the Department of 
the Navy, or the Judge Advocate General, or any other 
Agency or Department of Government. 

Invitations to submit articles are extended to all per- 
sons, whether lawyers or laymen. Articles submitted 
should adopt an objective rather than an argumentative 
approach and should be written in a manner readily 
understandable by the lay reader. The JOURNAL will 
return unpublished manuscripts if so requested, but re- 
sponsibility for safe return cannot be assumed. No 


compensation can be paid for articles accepted and 
published. 


Issuance of this periodical approved in accordance 


with Department of the Navy Publications and Printing 
Regulations, NAVEXOS P-35. 





REAR ADMIRAL WILFRED A. HEARN, USN 
Judge Advocate General of the Navy 





Reak ADMIRAL RoBert H. Hare, USN 
Deputy and Assistant 
Judge Advocate General of the Navy 





LIEUTENANT COMMANDER RICHARD L. SLATER, USN 
Editor 





For sale by the Superintendent of Documents 
U.S. Government Printing Office, Washington, D.C. 20402 
Price 25 cents (single copy). Subscription price $1.25 per year; 
60 cents additional for foreign mailing. 





THE FOURTH DIMENSION OF SEAPOWER 
OCEAN TECHNOLOGY AND INTERNATIONAL LAW 


PART _I: Introduction 


23 
RADM Wilfred A. Hearn, USN 
II: Contemporary Principles of the International Law of the Sea 27 
LCDR Bruce A. Harlow, USN 
III: The Challenge of Ocean Technology to the Law of the Sea 31 
Dr. John P. Craven 
IV: Mineral Resources and the Future Development of the 39 
International Law of the Sea 
CAPT John R. Brock, USN 
V: Principles of International Legal Development 45 
RADM Wilfred A. Hearn, USN 
APPENDIX: A. Treaty Relating to the Submarine Areas of the Gulf of Paria, 26 48 
February 1942 
B. Presidential Proclamation No. 2667, Policy of the United States with 49 
Respect to the Natural Resources of the Subsoil and Sea Bed 
of the Continental Shelf, 28 September 1945 
C. Convention on the Continental Shelf, 29 April 1958 50 
ILLUSTRATIONS: The Continental Shelf 26 


JAG JOURNAL 











—THE FOURTH DIMENSION OF SEAPOWER— 
OCEAN TECHNOLOGY 
AND INTERNATIONAL LAW* 


PART |: 


INTRODUCTION 


REAR ADMIRAL WILFRED A. HEARN, USN 
Judge Advocate General of the Navy 


WE LIVE ON a planet where, even today, 
seventy-five percent of the world’s people never 
know the pleasure of a full stomach. A funda- 
mental fact, which must be recognized, is that 
freedom, democracy, and perhaps even peace, 
are “luxuries” which hungry and desperate 
men often feel they cannot afford. History has 
demonstrated that such men are prone to accept 
anarchy at one extreme or tyranny at the other. 
If for no cther reason than this practical con- 
sideration, the nations of the world cannot 
tolerate poverty and backwardness as a perma- 
nent state of existence. 

Thus, it is with a sense of urgency that the 
world is turning to the oceans with increased 
awareness that therein lies a rich and largely 
untapped source of food: and minerals. The 
task will not be easy. The great ocean depths— 
sometimes called the world’s “inner space”—are 
places where man has never been able to operate 


effectively in all the thousands of years since he 
began to move about. As a matter of fact, there 
are at the present time operationally inacces- 
sible areas which lie not far beyond the surf line 
off the west coast of the United States. 
Technology, however, is rapidly changing this 
situation. The scientific and academic communi- 
ties are conducting many research and develop- 
ment projects aimed at increasing man’s 
effectiveness beneath the ocean’s surface. An 
increasing number of United States corpora- 
tions are taking an active interest in undersea 
operations. They are developing tools and tech- 
nology for extended operations on the con- 
tinental shelf and new submersible vehicles ca- 
pable of exploring the ocean floor at great 
depths. Nodules rich in manganese lying free 
on the deep ocean floor are only one example of 
the riches which are luring private industry to 
design these new and exotic deep submersibles.? 





* The five speeches printed in this issue were footnoted and pre- 
pared for publication by Lieutenant Bernard H. Oxman, USNR, 
International Law Division, Office of the Judge Advocate General. 

. Fishing is, of course, one of man’s oldest industries. Some 
estimates indicate that the world’s fish catch might be increased 
by 300 or 400 percent, others by as much as 1,000 percent. Panel 
on Oceanography, President’s Science Advisory Committee, Effec- 
tive Use of the Sea 9 (1966). In addition, the Bureau of Com- 
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mercial Fisheries can now employ small fish, not normally used 
for human consumption, in the production of tasteless and odor- 
less fish protein concentrates, about 85 percent protein, which 
are already a very promising dietary supplement. Jd. at 10. 

2. This presentation concerns primarily the resources of the seabed 
and subsoil of the oceans. It should be borne in mind, however, 
that sea water itself is an abundant but largely untapped source 
of minerals. See Chanslor, Treasure from the Sea, Science and the 
Sea 9 (U.S. Naval Oceanographic Office 1967). 
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It will come as no surprise that the Navy is 
playing a vital role in many of these new de- 
velopments in oceanography. Scientific and 
technical research is being conducted on a broad 
spectrum to provide increased knowledge 
concerning the oceans and techniques for 
operating at great depths. As the Navy’s ocean- 
ographer has observed, “Nearly every naval 
weapons system or technique requires extensive 
oceanographic data to aid in its developmental 
state. Polaris missiles, homing torpedoes, deep- 
ranging submarines, and antisubmarine war- 
fare forces depend upon extensive knowledge of 
the depths to successfully complete their mis- 
sions.” There is nothing in the science and 
technology of oceanography which does not af- 
fect the Navy in some way. Advances in ocean- 
ography enhance the Navy’s ability to safe- 
guard our national security and, at the same 
time, enhance the capability of industry to 
explore and exploit the ocean’s resources. 

The Navy is also engaged in continuing re- 
search and study in an attempt to assist in the 
identification and formulation of viable princi- 
ples of law which will clarify legal rights and 
obligations in this challenging environment. At 
the 1966 Annual Meeting of the American Bar 
Association, the Office of the Judge Advocate 
General addressed a presentation to the historic 
relationship between seapower and interna- 
tional law. This year’s presentation focuses in 
greater depth on a particular aspect of this sub- 
ject—the relationship between the emergence of 
a new dimension to seapower and the emergence 
of new rules of international law in response to 
these new technological developments. 

For many centuries “seapower” has been a 
three-dimensional concept. 

In ancient times, as today, the seas were used 
to a significant extent for the purpose of trade, 
communications, and limited coastal fishing. 
These uses, which comprise the first dimension 
of seapower, date back not hundreds but thou- 
sands of years. Ancient maritime codes estab- 
lishing standard navigation and trade practices 
existed as early as 1300 B.C. 

The second dimension of seapower has for 
centuries involved the capability of a nation to 
use the oceans as a milieu for preserving its se- 
curity and exercising its right of national self- 
defense. The strategic and tactical importance of 
this second dimension of seapower has been 
repeatedly demonstrated from the Greco-Per- 
sian War in 480 B.C. to the present conflict in 
Vietnam. Indeed, it is commonly asserted that 
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the territorial sea concept arose out of recog- 
nition of the fact that a coastal state could legit- 
imately claim a belt of seas up to the distance 
that its shore batteries could reach—in other 
words, out to the distance to which the coastal 
state could effectively exercise its right of secu- 
rity and self-preservation.’ In this age of inter- 
continental ballistic missiles, it is of course no 
longer meaningful to tie maximum effective 
territorial sea claims to the range of defensive 
‘weapons.* 

During the period of discovery, from the 16th 
through the 19th centuries, seapower assumed 
a third dimension. During this period the entire 
world became accessible to the maritime powers 
for purposes of political expansion and coloniza- 
tion. Great empires such as those of Spain, Hol- 
land, Portugal, France, and Great Britain rose 
during this period through the application of 
seapower for political imperialism. Although the 
evils of colonialism are well-known today, the 
use of seapower for this purpose did result in 
the spread of western culture and civilization to 
much of the world and, in turn, formed the basis 
of much of the international political and legal 
system as we know it today. 

But now seapower is assuming a fourth, and 





3. The emergence of a general understanding among maritime 
powers from the 17th century onward that the seas were free and 
open to all states was accompanied by the strategically necessary 
concomitant doctrine that the free seas did not extend to the 
shoreline of the coastal state. Under the well-known “cannon shot 
rule,” the free seas ended at the point where shore-based cannon 
could reach—commonly believed to be 1 marine league (3 nautical 
miles) at the time that the modern territorial sea concept was 
taking shape. Such a theory of the territorial sea was not neces- 
sarily inconsistent with Grotius’ reasoning in support of freedom 
of the seas. Grotius wrote, “All property is grounded upon occupa- 
tion which requires that movables shall be seized and immovable 
things will be enclosed; whatever therefore cannot be so seized 
or enclosed is incapable of being made a subject of property. 
The vagrant waters of the ocean are thus necessarily free.” If 
shore batteries could reach 3 miles with reasonable accuracy, it 
could be argued that there was a militarily effective permanent 
“seizure” or “enclosure” of the seas within 3 miles of the coast. 

4. The overwhelming majority of coastal states now claim territorial 
seas of 3 miles (32 states), 6 miles (16 states), 12 miles (35 
states), or other distances between 3 and 12 miles (8 states). 
The Santiago Declaration of August 18, 1952, which is relied upon 
by certain Latin American states claiming sovereignty or re- 
source control out to 200 miles, is based on an appeal to the 
special interest of the coastal state and its people in the natural 
resources of such a zone. No argument concerning range of 
weapons or security is presented at all in the declaration. De- 
claracion Sobre Zone Maritima, translated in U.S. Naval War 
College, International Law Situation and Documents 1956, at 
265-67 (1957). The declaration’s emphasis is reflected by Argen- 
tine Law No. 17,094 of December 29, 1966, which declares Argen- 
tine “sovereignty” over the sea adjacent to the coast to a dis- 
tance of 200 miles, but which nevertheless states that “freedom 
of navigation and air navigation is not affected by the provisions 
of the present law,” 6 American Society of International Law, 
International Legal Materials 663 (1967). 


perhaps its most important, dimension. This 
dimension involves the capability of a nation to 
extract the great food and mineral resources 
from the oceanic environment. It is estimated 
that in the next decade over 25 percent of the 
world’s production of oil will be derived from 
offshore installations. Modern drilling rigs and 
platforms are fast becoming industrial towns at 
sea. Some are complete with helicopter landing 
pads and living spaces. The science of ocean- 
ography, in its broadest sense, is the key that 
will unlock the door to this new dimension of 
seapower. 

The four 1958 Geneva Conventions on the 
Law of the Sea are the most important single 
source of the contemporary international law 
of the sea. The High Seas * and Territorial Sea ° 
Conventions are basically codifications of well- 
established, pre-existing customary law. It is 
not surprising that these two conventions deal 
almost exclusively with the use of the seas for 
communications. The Continental Shelf Conven- 
tion,’ on the other hand, contains a relatively 
new body of rules concerning the exploration 
and exploitation of resources of the seabed and 
subsoil of the continental shelf. Furthermore, in 
the fourth convention—the Fishing Conven- 
tion *—a significant number of maritime nations 
have agreed to take new initiative to adopt, or to 
cooperate with other states in adopting, such 
conservation measures as may be necessary for 
the protection of the living resources of the sea. 

The Fishing Convention, which became effec- 
tive in 1966, defines “conservation” as “the ag- 
gregate of the measures rendering possible the 
optimum sustainable yield from those resources 
so as to secure a maximum supply of food and 
other marine products.” ® New and sophisticated 
fishing techniques make it more vital than ever 
that the abundant schools of fish in the oceans 
today not be foolishly and needlessly destroyed 
for want of adequate international conservation 
measures. This is the goal of the Fishing Con- 
vention which, although in force, as yet lacks 





5. Convention on the High Seas, April 29, 1958, in force Sept. 30, 
1962, 13 U.S.T. 2312, T.I.A.S. 5200, 450 U.N.T.S. 82 (hereinafter 
High Seas Convention). 

6. Convention on the Territorial Sea and the Contiguous Zone, 
April 29, 1958, in force Sept. 10, 1964, 15 U.S.T. 1606, T.1.A.S. 

5639, 516 U.N.T.S. 205 (hereinafter Territorial Sea Convention). 

. Convention on the Continental Shelf, April 29, 1958, in force 
June 10, 1964, 15 U.S.T. 471, T.L.A.S. 5578, 499 U.N.T.S. 311 
(hereinafter Continental Shelf Convention). (Appendix C, infra.) 

8. Convention on Fishing and Conservation of the Living Resources 
of the High Seas, April 29, 1958, in force March 20, 1966, 17 

U.S.T. 138, T.1.A.S. 5969 (hereinafter Fishing Convention). 

9. Id., art. 2. 
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the adherence of many important fishing na- 
tions whose cooperation is essential. 

It is important to bear in mind that the new 
rules dealing with the “fourth dimension” were 
developed out of a growing recognition of the 
importance of the oceans as a source of food and 
mineral resources. The United States itself 
depends today upon foreign sources for many of 
its prime industrial necessities. Our industry 
requires 77 materials characterized as strategic. 
Fewer than 12 of these are produced in adequate 
quantities within our national boundaries. 

Just as important, the codified rules regarding 
ocean resources were developed only after prob- 
lems were sufficiently identified to insure that 
the rules would be generally reflective of the 
needs and desires of the bulk of maritime na- 
tions. The rapid emergence of rules governing 
the conservation of fish resources and the conti- 
nental shelf offers strong support for the view 
that international law is a servant of man, and 
can, if necessary, develop rapidly in response to 
his needs. 

The question arises as to why the Navy is con- 
cerned with the entire spectrum of new oceanic 
activities, many of which will be primarily of a 
nonmilitary, commercial nature. The reasons 
for this interest are twofold. First, these opera- 
tions may interfere with or restrict the free 
movement of naval vessels on and under the 
high seas. It is essential, therefore, to examine 
the respective legal rights of all users in order to 
develop methods of accommodation and cooper- 
ation. The second reason for the Navy’s interest 
is that it may not be long before some citizen or 
corporation will ask for United States protection 
of a resource extraction operation in an area of 
the high seas on, or even beyond, the continental 
shelf. The Navy will certainly play an important 
role in affording the protection that may be 
legally and reasonably granted in such a case. 

We often forget that 70 percent of our globe 
is covered by water. The continental shelf— 
which is at relatively shallow depths—lies under 
only a small portion of this gigantic area. The 
rest of the seabed is covered by up to 7 miles 
of water. Although we are still only at the 
threshold of tapping the resources of the seabed 
and subsoil of the deep oceans beyond the con- 
tinental shelf, it is foreseeable that the current 
spirit of scientific cooperation and accommoda- 
tion may, in the future, give way to real conflicts 
among users. Members of the legal profession 
must prepare themselves to resolve or, if pos- 
sible, avoid these conflicts by a meaningful ex- 
tension of the rule of law to the ocean depths. 
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THE CONTINENTAL SHELF 


GEOGRAPHER’S VIEW 


Every continent is situated on a submarine base which 
extends seaward from the shore for a varying distance. 
This submerged extension of the land is called the con- 
tinental shelf. 





OCEANOGRAPHER’S VIEW 


The continental shelf may be defined as the submerged 
portion of a continent which slopes gently seaward from 
the low-water line to a point where a substantial break 
in grade occurs, at which point the terrain slopes sea- 
ward at a steep grade until the great ocean depth is 
reached. The steep sloping area is called the continental 
slope. 


DEEP OCEAN FLOOR 











LAWYER’S VIEW 


The term “continental shelf” is used as referring 
(a) to the seabed and subsoil of the submarine areas 
adjacent to the coast but outside the area of the terri- 
torial sea, to a depth of 200 metres or, beyond that limit, 
to where the depth of the superjacent waters admits of 
the exploitation of the natural resources of the said 
areas; (b) to the seabed and subsoil of similar submarine 
areas adjacent to the coasts of islands. 
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PART Il 


CONTEMPORARY PRINCIPLES 


OF THE 


INTERNATIONAL LAW OF THE SEA 


LIEUTENANT COMMANDER BRUCE A. HARLOW, USN 


Head, Law of the Sea Branch 
International Law Division 
Office of the Judge Advocate General of the Navy 


IT IS NOT uncommon today to hear laymen— 
and surprisingly, even some lawyers—speak of 
the oceans as a no man’s land where there is no 
law. As most would agree, nothing could be fur- 
ther from the truth. Indeed, the history of the 
law of the sea must be measured not in centuries 
but in millennia. Our modern law of the sea finds 
its roots in the famous Maritime Codes which 
are themselves as old as the great seafaring em- 
pires of Europe and the Near East. By a com- 
plex process of adoption, adaptation and, where 
necessary, invention, civilized men have always 
carried law with them whenever they ventured 
from their homeland. 

As has been observed, the traditional law of 
the sea developed in response to a three-dimen- 
sional concept of seapower. Previously, seapower 
revolved around one central and overwhelmingly 
important use of the oceans—communications. 
For some nations, such as Great Britain, oceanic 
navigation was so vital as to become the central 
theme pervading their entire foreign policy for 
many centuries. Even today, the oceans repre- 
sent the most important avenue of trade and 
commerce for most nations. Right now—vwell 
over a half century since the advent of the air- 
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plane—99 percent of United States overseas 
trade moves by ship. 

This dependence of many nations on seaborne 
communications resulted in the development of 
what could be termed a policy of “reciprocal re- 
straints.” This policy manifests itself in the 
much-used and abused legal doctrine of “Free- 
dom of the Seas.” Well after the principle of 
territorial sovereignty emerged as the dominant 
principle of jurisdictional organization on land, 
the maritime nations abandoned their attempts 
to extend this principle onto the vast oceans. In- 
stead, three basic principles emerged with re- 
spect to the high seas: 

(1) All nations have an equal right to use 
the high seas. 

(2) One nation may not unreasonably inter- 
fere with the lawful use of the high seas by 
another. 

(3) Each nation has jurisdiction over activi- 
ties conducted on the high seas under its flag or 
nationality. 

These basic principles were confirmed by the 
1958 Convention on the High Seas, which ex- 
plicitly states that its provisions are generally 
declaratory of established principles of inter- 
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national law.’° At present, 38 states are parties 
to this Convention, including the United States, 
Great Britain, the Soviet Union, and many other 
maritime nations. Article 2 of the Convention 
provides: 


The high seas being open to all nations, no State 
may validly purport to subject any part of them to 
its sovereignty. Freedom of the high seas is exercised 
under the conditions laid down by these articles and 
by the other rules of international law. It comprises, 
inter alia, both for coastal and non-coastal States: 

(1) Freedom of navigation; 

(2) Freedom of fishing; 

(3) Freedom to lay submarine cables and pipelines; 

(4) Freedom to fly over the high seas. 
These freedoms, and others which are recognized by 
the general principles of international law, shall be 
exercised by all States with reasonable regard to the 
interests of other States in their exercise of the free- 
dom of the high seas. 


The principle of freedom of the seas, as the 
text of the Convention reveals, could be more 
accurately called the freedom of the high seas, 
for it is only the high seas which are free. The 
term “high seas” is defined by the Convention 
to mean “all parts of the sea that are not in- 
cluded in the territorial sea or in the internal 
waters of a State.” 4 

Internal waters are, in a legal sense, the exact 
opposite of the high seas. They are completely 
subject to the territorial sovereignty of the 
coastal state, which has as much control over 
them as it has over its land territory. All waters 
lying landward of the baseline from which the 
territorial sea is measured are internal waters.” 
The baseline generally follows the low-water 
mark along the coast.'* In addition, a state may 
draw its baseline along a straight line of any 
length across the mouth of a river which flows 
directly into the sea.'* Closing lines of unlimited 
length may also be drawn across the entrance 
to so-called historic bays; but across the en- 
trance of other bays closing lines cannot ex- 
ceed 24 miles.* Finally, pursuant to the decision 
of the International Court of Justice in the 
Anglo-Norwegian Fisneries Case, under excep- 
tional circumstances other sea areas closely 
linked to the land domain may be enclosed as 
internal waters by a system of “straight base- 
lines” where the coast is deeply indented or 
where there is a fringe of islands lying immedi- 





10. High Seas Convention, supra note 5, preamble. 

11. Id., art. 1. 

12. Territorial Sea Convention, supra note 6, art. 5, par. 1. 
13. Id., art. 3. 

14. Id., art. 13. 

15. Id., art. 7. 
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ately off the coast.*¢ 

The sovereignty of the coastal state extends 
also from this baseline to a narrow belt of sea 
adjacent to the coast called the “territorial 
sea.” 17 The Territorial Sea Convention explicitly 
states that the sovereignty of the coastal state 
extends to the airspace over the territorial sea 
as well as to its seabed and subsoil.?* The major 
legal difference between internal waters and the 
territorial sea is that ships of all nations have 
a right of innocent passage through the terri- 
torial sea, but generally not through internal 
waters.’® From the standpoint of control over 
the mineral and biological resources, there is es- 
sentially no difference between the two regimes, 
although the means employed by the coastal 
state to exploit these resources in the territorial 
sea, particularly when it comprises an interna- 
tional strait, cannot unreasonably obstruct es- 
tablished routes of international navigation.” 

The Territorial Sea Convention also author- 
izes a coastal state to establish a “‘contiguous 
zone” beyond its territorial sea in which it may 
exercise the control necessary to prevent and 
punish infringement of its customs, fiscal, im- 
migration or sanitary regulations within its ter- 
ritory or territorial sea. The contiguous zone is 
a high seas zone which cannot extend beyond 12 
miles from the baseline from which the breadth 
of the territorial sea is measured.”* 

It is important to note that the contiguous 
zone referred to by the Territorial Sea Conven- 
tion is not a zone in which the coastal state exer- 
cises special competence over mineral or biologi- 
cal resources. Nevertheless, over 30 states have 
claimed exclusive or primary jurisdiction over 
fisheries in zones contiguous to their territorial 
sea. Last year, the United States itself declared 
jurisdiction over the fish resources of a high seas 
zone extending 9 miles beyond the outer limit of 
the 3-mile territorial sea.2? The legality of these 
contiguous fisheries zones depends on customary 
law developed through the practice of states and 
not on any express provision of the 1958 Geneva 
Conventions. 





16. Fisheries Case (United Kingdom vy. Norway), [1951] I.C.J. Rep. 
116; Territorial Sea Convention, supra note 6, art. 4. 

17. Territorial Sea Convention, supra note 6, art. 1, par. 1. 

18. Id., art. 2. 

19. Id., art. 14, par. 1. There is a right of innocent passage through 
areas enclosed as internal waters by the establishment of a system 
of straight baselines if the areas were previously part of the ter- 
ritorial sea or the high seas. /d., art. 5, par. 2. 

20. See id., art. 15, par. 1; art. 16, par. 4; Corfu Channel Case 
(United Kingdom v. Albania), [1949] LC.J. Rep. 4; see also 
Continental Shelf Convention, supra note 7, art. 5, pars. 1 and 6. 

21. Territorial Sea Convention, supra note 6, art. 24. 

22. 80 Stat. 908 (1966), 16 U.S.C. §§ 1091-94 (Supp. II, 1965-66). 


It is significant that the classic rules of the 
international law of the sea did not give special 
attention to the seabed and subsoil of the oceans. 
It was generally assumed, however, that the es- 
tablished maritime zones extended down into 
the seabed and subsoil and up into the airspace. 
In fact, to the extent that this assumption con- 
ceded coastal state sovereignty over the seabed 
and subsoil beneath internal waters and the ter- 
ritorial sea,** and conversely implied that all 
states have a right to lay submarine cables and 
pipelines on the seabed beneath the high seas,” 
this assumption is today clearly established law. 

Because of the inherent limitations of avail- 
able technology, no great interest regarding the 
legal status of the seabed and subsoil under the 
high seas developed until recently. In the 19th 
century, England—herself the champion of 
freedom of the seas—did claim ownership of the 
pearl and chank fisheries under the high seas off 
the coasts of Ceylon and Bahrein on the grounds 
of uninterrupted and undisputed proprietorship 
of successive rulers over these areas since time 
immemorial.” But it was not until the middle of 
this century—not until the rich offshore oil 
deposits fell within the reach of an advanced 
technology—that any comprehensive attempt 
was made to establish the degree to which the 
principle of the freedom of the seas applied to 
the seabed and subsoil of the high seas. 

The first move in this direction was the 1942 
treaty between Great Britain and Venezuela 
concerning the seabed and subsoil of those por- 
tions of the Gulf of Paria which lay outside the 
territorial waters of either state.** The Gulf of 
Paria is an almost completely enclosed body of 
water surrounded on one side by the Venezuelan 
coast and on the other by the Island of Trinidad. 
The treaty established lines dividing the seabed 





23. See supra, note 18. 

24. High Seas Convention, supra note 5, arts. 2 and 26; see Conti- 
nental Shelf Convention, supra note 7, art. 4. This is the one enu- 
merated freedom which, by its very nature, could not exist at all 
if the seabed and subsoil did not partake, at least to some degree, 
of the regime of the superjacent waters. 

“Who can doubt that the pearl fisheries of Bahrein and Ceylon 
may be lawful objects of ownership?” Vattel, Droit des gens, 
bk. 1, sec. 287. “The justification for this prohibition against 
chank fishing from banks which at their furthest extend as far 
as 25 miles from the Ceylonese coast, is based on rights over the 
fisheries enjoyed in uninterrupted and undisputed proprietorship 
by successive rulers, native, Portuguese, Dutch and British, since 
a period prior to the development of the doctrine of the 3-mile 
limit.”. Mr. Ormsby-Gore, Under Secretary of State for the 
Colonies, May 2, 1923, 163 H.C. Parliamentary Debates, cols. 
1417-18 (5th ser.); 2 Hackworth, Digest of International Law 
679 (1941). 

Treaty Relating to the Submarine Areas of the Gulf of Paria, 
February 26, 1942, Brit. Treaty Ser., No. 10 (1942), Cmd. 6400; 
1 Laws and Regulations on the Regime of the High Seas 44 
(ST/LEG/SER. B/1) (U.N. Legislative Series, 1951). (Appendix 
A, infra.) 


25. 


26. 


277-173—67——2 
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and subsoil of the Gulf between Trinidad and 
the Venezuelan coast.?’ Each party agreed not 
to claim sovereignty or control in areas beyond 
that line and to recognize “any rights of 
sovereignty or control which have been or may 
hereafter be lawfully acquired” by the other 
party.** The treaty explicitly states that it in no 
way affects the status of the waters of the Gulf 
or any right of navigation.*® As important as 
the treaty is as a precedent in this field, it had 
specific application and did not purport to repre- 
sent a policy of either state with regard to sub- 
marine areas generally. The announcement of 
such a comprehensive policy was to come a mere 
3 years later from Great Britain’s successor as 
the world’s leading maritime state. 

On September 28, 1945, President Truman 
issued a proclamation which has already had the 
most significant impact on the development of 
the law of the sea of any single event in this 
century. On that date the President announced 
to the world that the United States regarded the 
natural resources of the subsoil and seabed of 
the continental shelf contiguous to its shores as 
being subject to its exclusive jurisdiction and 
control.*° 

By this proclamation, the resources of 750,000 





27. 
28. 
29. 


Id., art. 3. 

Id., art. 2. 

Id., art. 6. A similar statement was made by the British Under 
Secretary of State for Foreign Affairs on May 30, 1923 with re- 
spect to navigation and “ordinary” fishing rights on the high 
seas above the claimed pearl fisheries off Ceylon. 164 H.C. Parlia- 
mentary Debates, cols. 1261-62 (5th ser.) ; 2 Hackworth, op. cit. 
supra note 25, at 679. 

Proclamation No. 2667, Policy of the United States with respect 
to the Natural Resources of the Subsoil and Sea Bed of the Con- 
tinental Shelf, September 28, 1945, 59 Stat. 884, 10 Fed. Reg. 
12303 (1945) (hereinafter the Truman Proclamation). (Appen- 
dix B, infra.) No explicit attempt to define what is meant by 
“natural resources” is evident. The question presents itself as 
to whether any living resources were included. A July 19, 1944 
draft of the Proclamation stated that “rights under international 
law with respect to free swimming fish are in no way thus af- 
fected,” implying a contrary intent with respect to sedentary 
species. 4 Whiteman, Digest of International Law 753 (1965). 
See supra note 29. The only reference in the Proclamation to 
specific resources is to “petroleum and other minerals.” There 
is also a reference to a “pool or deposit” of resources. The ques- 
tion acquires an added dimension when it is considered that a 
companion proclamation concerning high seas fisheries was is- 
sued at the same time. Proclamation No. 2668, Policy of the 
United States with respect to Coastal Fisheries in Certain Areas 
of the High Seas, September 28, 1945, 59 Stat. 885, 10 Fed. Reg. 
12304 (1945). Secretary Ickes distinguished the primary func- 
tions of the two proclamations when he said, “Approximately 
described, the Continental Shelf is all of the ocean floor around 
the United States and its Territories that is covered by no more 
than 600 feet of water. * * * Two Presidential proclamations 
assert our sovereignty over the mineral resources of this ground, 
and our jurisdiction over the fishery resources of the high seas con- 
tiguous to our lands.” Annual Report of the Secretary of the 
Interior, Fiscal Year Ended June 30, 1945, p. 9 (1945); 4 White- 
man, op. cit. supra, at 760 (emphasis added). 
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square miles of underwater land were claimed 
by the United States—an area almost 3 times 
the size of Texas. The description of the claimed 
area contained in the press release accompany- 
ing the proclamation is significant because it not 
only indicates the magnitude of the area in- 
volved but also demonstrates that the claim was 
clearly limited to an area coextensive with the 
geologic continental shelf contiguous to the 
United States.** 

After the Truman Proclamation, several other 
nations followed suit and claimed exclusive 
ownership of the natural resources of their con- 
tinental shelves. The United States did not re- 
ceive a single protest from any other state con- 
cerning the Truman Proclamation. Indeed, just 
13 years later, the 1958 United Nations Confer- 
ence on the Law of the Sea adopted the essential 
outlines of the United States proclamation and 
agreed, with surprisingly little debate in com- 
mittee or at its plenary sessions, on the text of 
the Convention on the Continental Shelf.*? As op- 
posed to the Territorial Sea Convention and the 
High Seas Convention, which essentially codified 
long-established principles relating to well- 
known problems of communications and secu- 
rity, the Continental Shelf Convention laid the 
groundwork for a developing international law 
relating to the exploitation of seabed resources. 

In order to discuss the Continental Shelf Con- 
vention, we must define the term “continental 
shelf.” In simple geological terms, every conti- 
nent is situated on a submarine base which ex- 
tends seaward from the shore for a varying dis- 
tance. This submerged extension of the land is 
called the “continental shelf.” More specifically, 
it may be defined as the submerged portion of a 
continent which slopes gently seaward from the 
low-water line to a point where a substantial 
break in grade occurs, at which point the terrain 
slopes seaward at a steep grade until the great 
ocean depth is reached. The steep sloping area 
is called the “continental slope.” 

The continental shelf is a world-wide geologi- 
cal feature that is not peculiar to any one con- 
tinent or any one hemisphere, although its distri- 
bution over the world is unequal. Along the 
coasts of the United States the width of the shelf 
31. The press release stated that the Truman Proclamation would 

“make possible the orderly development of an underwater area 

750,000 square miles in extent. Generally, submerged land which 

is contiguous to the continent and which is covered by no more 

than 100 fathoms (600 feet) of water is considered as the con- 

tinental shelf.” 13 Dept. State Bull. 484 (1945). See supra note 30. 
32. Continental Shelf Convention, supra note 7. (Appendix C, infra.) 

“The Continental Shelf doctrine is well established in interna- 

tional practice and all the substantive articles of the convention 

were adopted by large majorities.” Acting Secretary of State 


Dillon to President Eisenhower, letter of Sept. 2, 1959, 4 White- 
man, op. cit. supra note 30, at 867. 
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varies from 1 nautical mile off parts of Cali- 
fornia to 250 miles off New England. In the Gulf 
of Mexico, near the Texas-Louisiana border, it 
has a width of 120 miles. 

The continental shelf should not be confused 
with the waters overlying it—one is a land mass, 
under water, but land nevertheless ; the other isa 
water area, sometimes called the “epicontinental 
sea.” Keeping in mind the geological concept of 
the continental shelf, let us now turn to its legal 
definition as contained in the Convention on the 
Continental Shelf. 

Article 1 of the Convention defines the con- 
tinental shelf as the seabed and subsoil of the 
high seas areas adjacent to the coast, to a 
depth of 200 meters or, beyond that depth, to 
where the depth of the superjacent water per- 
mits the exploitation of the natural resources of 
such areas.** The coastal state is granted sov- 
ereign rights for the purpose of exploring, and 
exploiting the natural resources of, the area so 
defined.*+ But the water and airspace above re- 
tain their character as free high seas and free 
airspace.* Thus, the provisions of the Conven- 
tion concerning the rights of coastal states 
closely parallel those of the Truman Proclama- 
tion. 

The “natural resources” of the continental 
shelf are defined as the mineral and other non- 
living resources of the seabed and subsoil, and 
living organisms belonging to the sedentary 
species that are attached to the seabed at the 
time of harvesting.** Thus, natural resources are 
defined in such a way as to include oyster beds 
and pear] fisheries but to exclude such crusta- 
ceans as shrimp. In the view of the United 
States, the definition includes the king crab, 
which can get off the bottom only by jumping. 

The Convention authorizes a coastal nation to 
erect installations on its shelf to explore and ex- 
ploit these resources.*? The exercise of this au- 
thority, however, must not result in any “un- 
justifiable interference” with navigation, fish- 


(Continued on page 38) 





33. Continental Shelf Convention, supra note 7, art. 1: “For the 
purpose of these articles, the term ‘continental shelf’ is used as 
referring (a) to the seabed and subsoil of the submarine areas 
adjacent to the coast but outside the area of the territorial sea, 
to a depth of 200 meters or, beyond that limit, to where the 
depth of the superjacent waters admits of the exploitation of 
the natural resources of the said areas; (b) to the seabed and 
subsoil of similar submarine areas adjacent to the coasts of 
islands.” 

34. Id., art. 2, par. 1. 

35. Id., art. 3. The Truman Proclamation, supra note 30, contained a 
similar statement. See also supra note 29. 

36. Continental Shelf Convention, supra note 7, art. 2, par. 4. 

37. Id., art. 5, par. 2. 
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IN THE EVOLUTIONARY process which 
has produced the modern world’s array of cus- 
tomary and codified law, the one most contin- 
uous, coherent and common development belongs 
to that subset consisting of admiralty and the in- 
ternational law of the sea. Its origins can be 
traced to codes whose original formulations have 
been recorded only by tradition and are other- 
wise unknown. They are at least as old as the 
Commerce of Rhodes (300 B.C.) .* In this devel- 
opment process, fundamental principles have 
been shaped, contested and challenged through 
technological and sociological processes having 
time constants measured in centuries. It is there- 
fore unsettling and probably imprudent to con- 
template radical change in the time-tested law 
of the sea. If, however, a radical change in the 
technology of the sea and the use of the sea im- 
pends, modifications of law will certainly be sug- 
gested and ought to be considered with care. 
Such modifications have already appeared, as 
for example, the Convention on the Continental 
Shelf.*® When approaching these modifications, if 
on the one hand precipitous, premature or radi- 





42. This earliest system of marine rules originated as a code for 
Rhodians only, but it soon became recognized generally as au- 
thority due to its acceptance as a wise and desirable system by 
other maritime nations. Other early systems, such as the Hanseatic 
League Ordinances, similarly became general law not on account 
of their origins but by reason of their acceptance as such. 
1 Moore, Digest of International Law 3 (1906); Colombos, In- 
ternational Law of the Sea 30-44 (6th ed. 1967). 

43. Supra note 7. 


cal approaches are adopted, or on the other hand, 
existing doctrines are statically adhered to, then 
the potential for international or internal con- 
flict is high. It is therefore of vital importance 
to examine the developing technology of the 
sea—and to derive therefrom a prediction of 
situations for which present laws of the sea or 
trends in the law of the sea appear anachronistic. 

To make this assessment, it should be noted 
that the present law of the sea has been heavily 
shaped by the hazards associated with the free 
surface. For example, the salvage principle 
which permits a stranger to establish a vested 
right through attachment of a line to aban- 
doned property is unique to the law of the sea.** 
In this instance, the benefit to society outweighs 
the harm since the forces at the free surface and 
particularly in the vicinity of rocks and shoals 
would soon destroy the strongest ship were it 
not for the intervention of the salvor. 

The development of the military law of the 
sea has similarly been influenced by the difficult 
technological problems of the ocean environ- 
ment. In this instance, the basic principles have 
been more hotly contested, particularly with re- 
spect to the freedom of the seas. 





44. Marine salvage law in general has no equivalent in modern 
terrene common law. Many of its general concepts were set 
forth in the Rhodian Code, but the right of a salvor to be 
rewarded for his voluntary services stems from the Roman Law 
principle of negotiorum gestio. Norris, The Law of Salvage 1, 
5-6 (1958). 
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Viewing the military history of the use of the 
sea strictly from a technological standpoint, the 
most difficult initial task was to achieve mere 
survival in the sea environment, i.e., achieving 
seaworthiness. Next came the need to achieve 
a technological capability for waging elemental 
battle, followed by the more difficult task of 
achieving the ability to board and capture. The 
15th century saw the introduction of ships ca- 
pable of traversing the world’s oceans, and the 
16th century saw the introduction of cannon 
with which to impede or arrest flight. The 19th 
century was characterized by the introduction of 
steam and, as a result, the option of maneuver 
and the ironclad vessel with defensive armor. 

In this development of surface seapower 
through the 19th century, the dominant legal 
problems were those of piracy, privateering and 
sovereignty over the world seas. Initially 
sovereignty on the seas was only a theoretical 
concept since the meager ability to exist on the 
sea provided a concomitant freedom of the seas. 
Nevertheless, the sovereignty concept was ad- 
vanced by almost every major seapower. The 
new power appeared in the form of Spain and 
Portugal, and in 1493, Pope Alexander VI is- 
sued a bull establishing a papal demarcation line 
which divided the world’s oceans between Spain 
and Portugal along a longitudinal meridian lo- 
cated 100 leagues west of the Cape Verde 
Islands.** 

The technology of the 16th century was, how- 
ever, available to many nations, and in this pe- 
riod the English, the Dutch and the French were 
engaged in attempts to control the seas. At the 
same time, the technological feasibility of ar- 
rest at sea, board, and capture made piracy an 
attractive vocation—and more importantly, pri- 
vateering was attempted as an instrument of 
national policy. 

The test of sovereignty over the seas was to 
be challenged both logically and pragmatically 
for almost 5 centuries. The legal theories 
found their most eloquent exponent in the Mare 
Liberum treatise of Hugo de Groot, or Grotius, 
in 1609, and the competing treatise, Mare 
Clausum, of John Selden in 1618.4* The prag- 
matic test was in the form of privateering com- 





45. Brazil’s status as the only former Portuguese colony in South 
America is a reminder of the importance Spain and Portugal 
attached to this, in retrospect, rather grandiose partition. 

46. In response to Grotius’ bold attack on behalf of the Dutch West 
Indies Company, William Welwood also defended the English 
claims in 1613 in De dominio maris. John Boroughs added his 
voice in their defense in 1633 in The Sovereignty of the British 
Seas Proved by Records, History, and the Municipal Laws of 
this Kingdom, and Paolo Sarpi defended the Venetian claims in 
1676 in Del Dominio del Mare Adriatico. 1 Oppenheim, Interna- 
tional Law 584-87 (8th ed. Lauterpacht 1955). 
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missions evolved into the more sophisticated 
letters of marque and reprisal and codified in 
legislation such as the 1708 Prize Act of Queen 
Anne. The downfall of privateering and, as a 
consequence, concepts of sovereignty over the 
sea was caused by the inability to prevent other 
nations from counteractivities at unacceptable 
levels. The measure of this level was insurance 
on ships and cargo. Although the United States’ 
War of 1812 was perhaps a relatively minor 
chapter in the decline and disappearance of pri- 
vateering, it dramatically demonstrated the 
technological infeasibility of attempting to gain 
complete control of the seas. In this demonstra- 
tion, the primary lesson learned was that war- 
ships specifically designed for the shielding and 
protection of one’s own merchantmen and for 
the preying on merchantmen of the enemy could 
not fully accomplish this mission without an un- 
acceptable attrition of the military fleet itself.*7 

In the face of the multi-century empirical 
demonstration of the technological inability to 
effectively establish sovereignty on the high 
seas, the alternative was the introduction of 
mutual laws of self-restraint. 

The stability of free use of the sea resulting 
from new technology and mutually imposed con- 
straints continued through the latter part of the 
19th and early part of the 20th centuries until 
disestablished by the introduction of the sub- 
marine. Now this new technology had reintro- 
duced a capability for attrition of merchant 
ships. 

As with any technological innovation, the 
positive potential for use of the submarine as 
an extension of national seapower outweighed 
any concern for the long-term and uncontrolled 
attritive aspects of mutual possession of sub- 
marines by hostile powers. In many ways, in its 
initial formulation, the submarine dilemma was 
repetitive of the dilemma of privateering. 

The disarmament trends experienced after 
World War I resulted in a development hiatus 
such that the submarine in the initial days of 
World War II was not significantly advanced. 
The World War II submarine was essentially a 
surface ship which was shallowly submersible 
for short periods of opportunity. 

The technological maturity of the military 
submarine has therefore been a post-World War 
II development and consequently its technologi- 
cal and legal impact has not been fully tested. 
Major elements in this development have been 
the development of materials and structure to 














47. See Potter & Nimitz, Sea Power 207-14 (1960) for a description 
of the difficulties encountered by the Royal Navy in attempting 
to suppress the far less numerous United States forces. 


add to the vertical dimension, the development 
of hull form and hydrodynamics to radically 
change speed and maneuverability, the develop- 
ment of precise inertial navigation to provide 
ballistic missile launch capability, the develop- 
ment of underwater launch techniques to expand 
the use of subsurface-to-air weaponry, the de- 
velopment of acoustical quieting and detection 
techniques to place the detection and evasion 
problem beyond the technological or resource 
capability of an antagonist, the development of 
nuclear power to provide continuous submer- 
gence limited only by endurance of the crew, 
the development of nuclear warheads multiply- 
ing by many orders of magnitude the destruction 
delivery capability, and the development of mis- 
sile technology extending the range of weapon 
delivery to include all points on the land mass. 
This total set of developments has provided one 
of the most unique strategic systems the world 
has yet seen—a system with the ability to utilize 
the environment continuously for concealment 
and to extend an assured destruction potential 
to all points on the land mass. This strategic 
deterrent capability adds to the greatly in- 
creased capability of the attack submarine in its 
more conventional role. These total capabilities 
are so difficult to counter from a technical stand- 
point that there is a strong temptation to seek 
legal solutions to the dilemmas so raised. Pro- 
posed legal solutions have attempted to differen- 
tiate between surface operation and subsurface 
operation, which is supposedly a differentiation 
between free use of the sea and innocent use of 
the sea. One “differentiation” is embodied in the 
1958 Geneva Convention on the Territorial Sea 
and Contiguous Zone.*® Article 14, paragraph 6, 
requires submarines to transit on the surface of 
the sea when in territorial waters. 

The extension of this principle to the high 
seas has appeared in a number of arms control 
proposals. However, as yet, the positive advan- 
tage of the submarine force as a deterrent has 
far outweighed any present benefit to be 
offered by such schemes. 

The deployment of strategic systems, such as 
the Fleet Ballistic Missile, to the limits of the 
territorial sea is permitted by the present law of 
the sea. At the same time, the law permits po- 
tential opponents to attempt to locate their 
antisubmarine forces in close and dangerous 
proximity to this submarine force. The design 
of the submersible to make this task technically 
infeasible is a major element in the design of the 
U.S. Navy’s Fleet Ballistic Missile Submarine 





48. Supra note 6. 








System. To date, and in the foreseeable future, 
no threat to this aspect of system invulnera- 
bility can be seen on the horizon. The symmetric 
problem of protection of the United States 
against ballistic missile submarines of a poten- 
tially hostile power is consequently of the utmost 
technical difficulty for the antisubmarine war- 
fare systems designer. This results in an am- 
bivalent projection of the ultimat> result in 
terms of submarine/antisubmarine technology. 
Fortunately, there is a marked asymmetry in 
the geopolitical/geologistic ability of presently 
identifiable, potentially hostile powers, which 
gives hope that the United States will be able 
to maintain the invulnerability of its strategic 
submersibles and, at the same time, be able to 
detect and counter any submarine threat, stra- 
tegic or tactical. 

If this technological condition is realized, and 
the projection of technology for the foreseeable 
future is that it will, then the best interests of 
the United States would be served by a continu- 
ance of the freedom of the seas doctrine, at least 
in the regions of the ocean in which these sys- 
tems will operate. 

Any projection of the law of the sea with 
respect to submersibles must take into account 
that future technology will add complications 
not now evident. Some changes of potential legal 
significance that can be anticipated may stem 
from the development of submersibles which can 
be classified under any combination of the 
following: 

(1) nonmilitary 

(2) unable to operate on the free surface 

(3) designed to operate principally at very 
deep depths 

(4) able to operate primarily at or on the 
bottom 

(5) unpowered and serve as underwater 
barges or semimobile stations 

(6) low-cost and thus available to a rapidly 
expanding number of users. 

The first of these items has been generally 
overlooked in the extension of maritime law to 
cover submersibles. Indeed, to date, virtually 
all submarines on the high seas have been mili- 
tary submarines. Those few nonmilitary sub- 
mersibles of significance—Trieste, Archimede, 
Aluminaut, Deep Star, Asherah, Soucoup, and 
Cubmarine, have, so far, been accompanied by 
surface ships and clearly identified during their 
operations at sea. This will not be true in the 
future. 

The Grumman Aircraft Company is now con- 
structing a submersible of substantial tonnage 
which will drift, untended by surface craft, in 
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the Atlantic Gulf Stream. The Aluminaut is al- 
ready capable of such operations. The U.S. Navy 
is building the nuclear-powered submarine, 
NR-1, for ocean engineering and research. The 
Soviet Union is building the Benthos 300, a large 
semifixed submersible for scientific research, 
which does not require a surface tender. The 
proliferation of such vehicles, until they consti- 
tute a substantial percentage of the submersibles 
at sea, will create many unresolved and, as yet, 
unforeseen problems. For example, the 1958 
Geneva Convention on the High Seas stipulates 
rights and duties which differentiate between a 
merchant vessel flying the flag of a recognized 
sovereign, a merchant ship which refuses to 
show its flag, and warships which bear external 
distinguishing marks.*® The extension of this 
law to submersibles would require a capability 
for identification of submersibles. It is difficult 
to see how a “warship” which “encounters a 
foreign merchant ship,” which happens to be a 
submarine, determines whether the subma- 
rine is “flying a foreign flag or refusing to show 
its flag,” is “engaged in piracy,” or is “engaged 
in the slave trade.” At the present time, the ap- 
parent legal presumption is that all submersibles 
are warships having “complete immunity from 
the jurisdiction of any state other than the ‘Flag 
State’.” © 

Even if a technique for ascertaining the 
identity of a “merchant” submarine is agreed 
upon, many of these vehicles will be designed to 
operate away from the surface except in dire 
emergency and will be designed to operate (as 
the Aluminaut) at great depths. It will be im- 
practical or dangerous for them to surface 
either for identification, or to demonstrate “in- 
nocent passage.” Thus, the differentiation of 
military and nonmilitary, submersibles, bellig- 
erents, neutrals and noncombatants will be ex- 
tremely difficult. Nor can it be anticipated that 
all nonmilitary submersibles will be engaged in 
lawful activities. Small submersibles with long 
submerged endurance, as might be provided if 
a successful fuel cell is developed, would be ideal 
for illicit trade in drugs, alcohol and other high- 
cost-per-unit-cube items of regulated commerce. 

The ability to operate at or near the bottom 
poses many potential problems, particularly in 
international waters above the continental shelf. 
This problem in another form has already been 
raised in connection with fishing rights. Here a 


fine distinction has been made between sedentary 
and free-swimming fish with respect to their 
habits during the harvestable period of their 
life. Those that are “either immobile on or under 
the seabed, or are unable to move except in con- 
stant physical contact with the seabed, or the 
soil” are resources of the shelf; those that are 
not in contact are not.*! Some submersibles have 
already been outfitted with wheels. Notable 
among these is the Aluminaut which has con- 
ducted an extensive tract on the coral bottom 
off the coast of Florida. Little thought has been 
given to the question as to whether a research 
submersible of state ‘‘x” is “exploring” the con- 
tinental shelf of state “y” when its wheels come 
in contact with the soil.“* The answer to this 
question ultimately may either establish or deny 
the rights of state “x” to employ its “bottom 
touching” research submersibles in the shelf 
areas of state “y.” * 

The rights and duties of submerged vehicles 
with respect to installations for exploiting the 
resources of the seabed and the rights and duties 
of the seabed exploiters with respect to the 
vehicle have yet to be adduced. This has not yet 
been determined in even a municipal context. At 
present, the burdened party could be interpreted 
to be the exploiter of the seabed, if literal con- 
struction is given Article 5, paragraph 1, in the 
1958 Convention on the Continental Shelf, 
which specifies: “The exploration of the con- 
tinental shelf and the exploitation of its natural 
resources must not result in any unjustifiable 
interference with navigation. It is hard to 
imagine, however, that the presence of the 
vehicle would not impose a greater interference 
to the shelf installation than the installation to 
the vehicle. The situation is not unlike that of 
aircraft which fly over some terrestrial installa- 
tion at low altitude. Unless such flight results as 
a necessary aspect of take-off or landing, the air- 
craft must fly at a sufficient height to avoid 
substantial interference with the enjoyment of 
the real estate. It is not unreasonable to pre- 
sume that parallel regulations will someday be 
applied to the problem of undersea installations. 
Article 5, paragraphs 2-8, of the same conven- 
tion have taken the first step in this direction 
by authorizing the creation of safety zones 
around continental shelf installations. 

Not only will commercial submersibles op- 
erate on or above the continental shelf, but many 





49. High Seas Convention, supra note 5, arts. 8 and 22. 

50. Some awereness of the problems raised by this presumption was 
indicated in the preparation of the articles on innocent passage 
by the International Law Commission. See discussion infra at 
notes 88 and 89. 
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51. Continental Shelf Convention, supra note 7, art. 2, par 4. 
See discussion supra at notes 30 and’36. 

52. Compare art. 2, par. 1. with art. 5, par. 8 of the Continental 
Shelf Convention, supra note 7. 

53. Compare id. art. 5, par. 1 with art. 5, par. 8. 


will be capable of operating at very deep depths 
and, as such, will be capable of exploring the 
deep ocean bottom and exploiting its natural re- 
sources. It has been amply clear in the literature 
that the Convention on the Continental Shelf 
did not contemplate the extension of sovereignty 
for the purpose of exploitation to the deepest 
parts of the sea.** If it had, the relatively trivial 
depth of 200 meters would assuredly not have 
appeared in its definition. How then will this 
growing undersea capability be turned to the 
benefit of the nation or social unit which 
owns the vehicle or vehicles capable of such 
exploitation? 

It has been suggested by some that the prob- 
lem of deep ocean mining is remote and that 
exploiters will be relatively few. The presump- 
tion here is the projected high cost for vehicles 
and equipment designed to operate on the ocean 
bottom. On the contrary, although they do not 
exist at present, it is contended that low-cost 
vehicles capable of exploitation are techno- 
logically feasible and will be realized within the 
next 2 decades. This projection is based on 
three fundamental premises: one, that deep 
submersibles of the future will operate inde- 
pendently of the free surface; two, that ma- 
terials for deep submergence will ultimately be 
less expensive than material now in use for rela- 
tively shallow submersibles; and three, that 
free-flooded, deep ocean machinery will have 
been developed. It has come as a surprise to the 
uninitiated, and even to some professional naval 
architects, that at present the major investment 
cost of deep submersibles is in the surface ships 
and surface support systems now required for 
their operation. This is presently the case be- 
cause, except for static pressure, the greatest 
forces and most dangerous dynamics are at or 
near the surface and its attendant wave system. 
At a few hundred feet below the surface, such 
forces as the “slamming” impact of the ship 
with the free surface, or the “slap” of waves 
breaking over the ship, or the impact due to rela- 
tive movement of vehicle and mother ship dis- 
appear. When these factors are eliminated from 
design, the resultant simplicity and the elimina- 
tion of heavy superstructure greatly reduce the 
cost of the submersible. When technology pro- 
vides the submersible with long endurance 
through the fuel cell or chemically generated 
thermal energy, then it need only submerge and 
emerge in the sheltered waters of a harbor in 
the same manner as aircraft take off from and 
land on carefully designed airfields. The result- 
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ing elimination of the need for surface support 
for the submersible will provide the greatest cost 
reduction in the system’s operation. 

The second great potential for rapid develop- 
ment of deep submergence capabilities lies in 
the materials used. Much has been said in the 
past about the promise of glass and ceramics for 
use as a low-cost hull material. Slow, but per- 
ceptible progress is being ma¢= in this field. The 
Corning Glass Company is, at present, fabricat- 
ing 54-inch-diameter hemispheres whose ulti- 
mate use is intended by the Naval Ordnance Test 
Station. Conceptually, an extremely low-cost 
deep submersible could be constructed utilizing 
the propulsion principle embodied in the Con- 
vair experimental vehicle “Whisper,” together 
with a glass, aluminum or ceramic hull. Such a 
vehicle is propelled like a glider commencing its 
trip in a slightly negatively buoyant condition 
and returning to the surface by release of 
weight or the expulsion of ballast. Glide paths 
of 15:1 are easily achieved and, as a conse- 
quence, transits in excess of 100 miles are pos- 
sible in a single cycle. 

The third reason for concluding that opera- 
tions in the deep sea are soon to be within our 
reach is the development of free-flooding ma- 
chinery. Such equipment has indeed been built 
and employed on such vehicles as the Bathy- 
scaphes and other deep submersibles. It is, at 
present, expensive and unreliable. A costly de- 
velopment program, however, is being initiated 
for such machinery. At the conclusion of this 
program we should see a commercially available 
capability for tethered, unmanned vehicles ca- 
pable of exploiting the deep sea. 

The vastness of the ocean suggests that in- 
teraction and conflicting uses between such 
vehicles or competition for resources would be 
minimal. It is the nature of man, however, to 
congregate competitively at the site of another’s 
success. This is so because of the reduction, no 
matter how slight, in the cost of initial dis- 
covery and survey and the reduction of the prob- 
ability that the venture will be completely un- 
successful. This human behavioral aspect has 
been observed on dry land in the mining of gold 
and the prospecting for oil and uranium. It has 
already been observed at sea in the catching of 
fish. It may therefore be anticipated that the 
identification of an important mineral resource 
in the deep ocean or the known location of an ob- 
ject of interest (e.g., sunken ship, lost space 
capsule or re-entrant satellite) will result in 
congregation of competing entities. 

Such congregation and interaction raise 
many other legal problems associated with 
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ownership, reduction to possession, rules of the 
road, safety, escape and rescue. 

With respect to rules of the road, safety, 
escape and rescue, the statutory authority for 
defining, promulgating and policing national or 
international regulations has not yet been deter- 
mined. At present, Coast Guard certification of 
submersibles relates only to their behavior as 
surface ships.” The U.S. Navy has developed a 
safety certification procedure to be employed on 
submersibles built by or for the United States 
Navy or which will be leased by the Navy. Such 
a policy ignores a large subset of commercial 
vehicles. Efforts are indeed proceeding to elim- 
inate this deficiency. The American Bureau of 
Shipping, for example, is devising a construction 
standard to be employed in design and construc- 
tion of submersibles, and proposals for remedial 
legislation for commercial regulation of subma- 
rine safety certification and rescue are in draft 
preparation. 

In summary, the projection of deep ocean 
technology is such that, in the period beyond 
1980, we may expect a significant proliferation 
of nonmilitary submersibles and low-cost equip- 
ment capable of operating throughout the water 
column at or on the bottom and capable of ex- 
ploiting the seabed or the resources of the 
seabed. 

As indicated above, the law of the sea, as it 
appears to have developed with respect to sub- 
mersibles, makes an apparent presumption that 
submersibles can only be regarded as military 
vehicles. Adaptation of current rules of law 
related to nonmilitary surface craft may be un- 
feasible in application to nonmilitary submers- 
ibles. This is partly because of the technologi- 
cally dissimilar nature of their functions and, 
particularly, because resolution of the rights 
and duties of submersibles will be dependent on 
the resolution of the more general right to enjoy 
the seabed and its resources. 

The potential legal problems raised by the new 
class of submersibles may be matched by the 
legal challenges which could be raised by the in- 
troduction of man as a free swimmer to depths 
as great as 1,000 feet. This extension of man’s 
capability results from the technique of satura- 
tion diving. This technique involves compressing 
the diver in an artificial atmosphere, usually a 
mixture of oxygen, nitrogen, and helium, within 
a chamber, until the ambient pressure reaches a 
level equal to the pressure of the water at the 
depth at which the diver is to operate and then 
maintaining the diver at the pressure for 48 
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hours, the time required for the dissolved gases 
in the diver’s body fluids and tissues to reach 
an equilibrium. Once “saturated,” the diver may 
make excursions of limited extent and duration 
to deeper depths, but may not make excursions 
safely to shallower water without a long and 
carefully controlled decompression. The capabil- 
ity to do useful and protracted work on the 
ocean bed requires, in addition, the technological 
capability to heat the swimmer or diver while 
he is in the water, a dry habitation or transfer 
chamber which he can occupy during nonwork- 
ing hours under pressure, and appropriate tools 
and transport vehicles. 

The physiological feasibility of such long- 
term human habitation on the ocean bottom was 
established by the Navy’s SEALAB II experi- 
ment last year. Three teams of 10 men spent 15 
consecutive days on the ocean bottom at the 
depth of 200 feet. One of the aquanauts spent 
30 days consecutively at that depth and one spent 
30 days cumulatively in two intervals of 15 days, 
separated by a 15-day interval. 

SEALAB III will take place at a depth of 450 
feet in the vicinity of San Clemente Island. 
Parallel efforts are being conducted by Jacques- 
Yves Cousteau in France and by Ocean Systems, 
Incorporated, and Westinghouse in the United 
States. Limited commercial exploitation of the 
concept of saturation diving has taken place on 
the East Coast and in the Gulf of Mexico. The 
success of these ventures points toward the ex- 
tensive use of saturation diving for a wide 
variety of purposes. 

It is now clear that a saturation diving capa- 
bility will exist at depths greater than 200 
meters and will be at least as great as 1,000 feet. 

But, that is a possibility for tomorrow. Mis- 
sions which today clearly fall within the explora- 
tion of the seabed and exploitation of its 
resources include: the use of saturated divers 
for the installation, inspection and repair of well 
heads for the extraction of oil, gas, or sulphur; 
the inspection, installation and repair of bottom 
installations for communication, navigation and 
geodesy; and the installation, inspection and 
construction of most platforms which extend 
above the free surface having a beneficial use to 
the coastal state. 

While these activities are under the exclusive 
protection, control and jurisdiction of the 
coastal state, a number of legal problems will 
arise that do not, as yet, appear to have been 
resolved. One problem is certain to arise from 
the fact that it is not technologically feasible to 
conduct saturated diving operations on the bot- 
tom without serious impairment of the naviga- 


tion, transit and fishing rights in the immediate 
and adjacent areas in which the operation is 
being accomplished. The saturated diver is in 
a precarious position with respect to man-made 
perils. He cannot tolerate explosive detonations 
near his operating vicinity; nor can the satu- 
rated diver tolerate extensive pollution or in- 
terference by trawls or dragnets in the work 
areas. He will be chary of even normal merchant 
ship transit overhead because of the danger of 
jettisoned debris or because turbulence from the 
ship’s screws might create hazards to the diving 
operation. On the other hand, hazards to the 
transiting ship may result from the sudden and 
unexpected arrival at the free surface of buoyant 
units used by the divers. Such arrival could be 
inadvertent or planned, depending upon the na- 
ture and variety of the operations—for example, 
emergency surfacing of transport vehicles, or 
surfacing of salvage or lift pontoons. Incompat- 
ibility of multiple uses of the vertical water 
column may extend over large areas (as in the 
case of an oil field), and for protracted periods 
of time. Under such circumstances, it may be 
questioned whether an exclusive use of the water 
column to the prohibition of other uses consti- 
tutes “unjustifiable interference with naviga- 
tion, fishing or the conservation of the living 
resources of the sea.” * A controversy of this 
type has already resulted in the suspension of 
oil prospecting off the northeast coast of the 
United States because of the alleged destruction 
of fish resulting from the detonation of explosive 
charges employed in seismic exploration. 
Another use for saturation diving could be 
for the establishment of sedentary fish farms. 
Less clearly protected under the Geneva Con- 
ventions would be installations on the seabed for 
aid in the harvest of free-swimming fish. It has 
been noted in the SEALAB II experiments that 
installations can serve as focal points for attract- 
ing fish populations. These, in turn, serve as an 
attraction for the predators of these fish and 
ultimately the predator’s predators. Research 
on fish populations at the Oceanic Institute of 
Hawaii indicates that, under proper environ- 
ments, predators can be pacified and, with the 
proper addition of nutrients to the areas in 
which the fish feed, an improved quality as well 
as quantity of fish yield can be obtained. In addi- 
tion, observations by the Woods Hole Ocean- 
ographic Institution have indicated that nat- 
ural forces in the form of currents or thermal 
gradients exist in the ocean which delimit the 
migration and travel of schools of fish. This and 
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other evidence suggests the use of SEALAB type 
installations for fish farming. Then, with the 
addition of suitable artificial controls of the 
environment, it ought to be possible to selec- 
tively control the type and variety of fish popu- 
lation. It is quite conceivable that porpoises can 
be trained for such purposes as the herding 
function. Their efficiency in the location and 
rescue of lost divers has been demonstrated in 
SEALAB II. 

The future possibility of nations converting 
fish, normally classified as animals ferae 
naturae, to animals reduced to possession, in the 
sense of a rancher’s herd of cattle, does not ap- 
pear to have been contemplated as likely by the 
drafters of the 1958 Geneva Fishing Conven- 
tion. If such conversions of large fish popula- 
tions do someday occur there may well be a 
need to adopt rules not dissimilar to those re- 
quired for demonstrating rights in cattle, sheep 
or other herds grazing on public lands. 

It has also been demonstrated by the Naval 
Ordnance Test Station that it is clearly possible 
to train dolphins as animus revertendi (having 
the habit of returning to its owner). The exten- 
sion of this doctrine to apply to trained dolphins 
used for military or commercial missions might 
someday be desirable. 

Even if economics or technology does not lead 
to sophisticated farming techniques herein en- 
visaged, the very existence of even a modest ef- 
fort to improve the yield and quality of fish in 
a@ given area ought to confer some additional 
right in the harvest of such fish in the one mak- 
ing the investment. It would seem just that the 
fisherman who had made no such investment 
should not reap the benefit. Article 13 of the 
1958 Geneva Fishing Convention, however, does 
not appear to confer such priorities. On the con- 
trary, it requires “equal footing” for non- 
nationals. 

A number of other missions, not of an ex- 
ploitative character, which can be accomplished 
on the continental shelf are not normally pro- 
hibited to other nationals by the terms of the 
Continental Shelf Convention. These include 
scientific investigation, salvage and the recov- 
ery of lost objects.** The first of these may 
involve cooperative research efforts between 
nationals or differing states. The latter two ac- 
tivities are more likely to involve competition 
and conflict. The question of jurisdiction could 
be raised for trying tort and criminal actions 


57. See Continental Shelf Convention, supra note 7, art. 2, pars. 1 
and 4, and art. 5, pars. 1 and 8; Report of the International 
Law Commission, Eighth Session, Official Records of the U.N. 
General A bly, El th Session, Supp. 9 at 42 (A/3159) 
(1956) (hereinafter Int’! Law Commission Report). 
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arising out of such conflict situations. This ques- 
tion has already been raised in the promulgation 
of the North Seas Installations Act of the 
Netherlands.** This act unilaterally extends 
criminal jurisdiction to all “sea installations.” 
Such installations include those erected on the 
continental shelf outside the territorial waters 
for purposes other than the exploitation of nat- 
ural resources. It should be noted that the pas- 
sage of the act was the chosen solution of a 
nation faced with a technological innovation 
inimical to its purposes, employed in a location 
apparently otherwise devoid of jurisdiction. 
When a competitive international situation, 
such as any of those just hypothesized, or a com- 
petition involving only the nationals of one state 
occurs on the continental shelf, the presence of 
free divers in the saturated condition intro- 
duces new problems because of the introduction 
of new perils. It was initially pointed out that the 
modern admiralty law derived from the perils 
of transit at sea. The existence of perils to the 
saturated diver suggests the possible broadening 
58. Act of 3 December 1964, translated at 60 A.J.I.L. 340 (1966). 





of many principles of admiralty in the foresee- 
able future. A few examples which might trigger 
such a result are as follows: the rights and duties 
for saving of life at sea, standards of care, 
availability of decompression facilities, duties to 
trespassers inadvertently saturated, and crim- 
inal jurisdiction. 

In preparing the groundwork, the interna- 
tional lawyer should be conscious not only of 
the current trend of law, but of the physical re- 
alities being achieved by the new underseas 
technology. The examples of technology included 
in this paper point to the need to preserve the 
full freedom of the seas in the domain in which 
the strategic and tactical forces of the Navy have 
been traditionally deployed. At the same time, 
they indicate that within the next decades the 
seabed will increasingly acquire the nature of 
real property and the law must continue to grow 
to protect the investors therein. Such growth ap- 
parently competes with the trend of free-sur- 
face law. This apparent competition requires 
most careful and cautious attention to ques- 
tions of jurisdiction on the seabed. 





CONTEMPORARY PRINCIPLES (Continued from page 30) 


ing, or conservation of living resources.** Safety 
zones necessary for the protection of the instal- 
lations may be maintained, and may extend a 
maximum of 500 meters around an installa- 
tion.*® All ships must respect these zones. How- 
ever, neither the installations nor their safety 
zones may be established if they interfere with 
the use of “recognized sea lanes essential to in- 
ternational navigation.” *° The importance of 
this provision is amply illustrated by the fact 
that there are already 21,000 structures asso- 
ciated with oil and gas exploitation in the Gulf 
of Mexico alone. 

The Continental Shelf Convention is, pro- 
spectively, the most important of the four con- 
ventions adopted at Geneva, converting, as it 
has, unilateral state claims into a rather com- 
prehensive codification of international law. As 
mentioned previously, Article 1 defines the con- 





38. Id., art. 5, par. 1. The need for this provision is apparent when it 
is considered that there are already shelf platforms in existence 
which cover more than 1 acre and extend 300 feet in the air. 
The problem of balancing the conflict between exploitation of 
the continental shelf and other uses, particularly that between 
oil and gas extraction and fishing, is becoming a matter of in- 
creasing public concern. See H.R. 11460, H.R. 11584, H.R. 11984, 
H.R. 11988, and H.R. 12007, 90th Cong., Ist Sess. (1967) (all 
concern the establishment of marine sanctuaries and would place 
a moratorium on development of the continental shelf in desig- 
nated areas). 

39. Continental Shelf Convention, supra note 7, art. 5, pars. 2 and 3. 

40. Id., art. 5, par 6. 
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tinental shelf as an area adjacent to the coast to 
a depth of 200 meters *: or, beyond that limit, to 
the extent that the depth of the water permits 
exploitation of the natural resources. This is an 
open-ended definition—depth of 200 meters or 
depth of exploitability. Although the “exploita- 
bility” test does not meet the normal legal re- 
quirement of certainty, it does have the advan- 
tage of flexibility and makes the Convention 
applicable without change to future situations 
brought about by increasing success in explor- 
ing the oceans. Of course, this second criterion 
tends to make the scope of the Convention 
ambiguous and has already created heated dis- 
cussions among international lawyers. 

Although the Convention on the Continental 
Shelf does not solve all of the legal problems that 
will arise in the future exploitation of this area, 
it will certainly provide a sound foundation for 
the orderly development of the ocean’s shelf 
resources. Considering the embryonic stage of 
ocean technology and the relative accessibility 
of shelf as opposed to deep ocean resources, it is 
reasonable to predict that increasingly numer- 
ous conflicts of uses will arise on and over the 
continental shelf. Thus, in a practical sense, the 
Convention codifies a system of order responsive 
to the needs of today. 





41. 656 feet; 109.33 fathoms. 
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WE ARE ONLY beginning to realize the ex- 
tent of the wealth of the oceans. There are esti- 
mates that the marine environment may even- 
tually yield anywhere from 1 to 10 times the total 
resources available on land. But we do not yet 
know what means will be needed to tap that 
wealth most efficiently, and we know very little 
about how the ocean’s resources are distributed 
throughout the world. In brief, short of our gen- 
eral interest in preventing conflicts or resolving 
them peacefully, in many respects we do not 
yet know what our national or international in- 
terests really are. However, notwithstanding the 
uncertainties of the future, it is possible to 
render several very generalized judgments re- 
garding the future legal status of the oceans. 

First, we know that one day it will be essential 
to agree on an outer limit for the extension of 
national jurisdiction under the regime of the 
continental shelf.°® Two eventualities are most 
likely. First, it could be generally agreed that 
the rules established by the Continental Shelf 
Convention, in spite of the exploitability test, 
have meaningful application only to areas not 
more than a few hundred miles from shore. On 
the other hand, the view could prevail that these 





59. See Continental Shelf Convention, supra note 7, art. 1. 


Convention rules should govern the exploitation 
of all of the seabed and subsoil of the world’s 
oceans. 

We know that we will ultimately need to re- 
solve conflict-of-use problems on the seabed and 
subsoil of the deep oceans * beyond the con- 
tinental shelf. In the event it is generally ac- 
cepted that the regime of the continental shelf 
does not extend to depths significantly beyond 
200 meters, it will be essential to examine and 
evaluate generally recognized principles of cus- 
tomary international law that may have mean- 
ingful application. 

Finally, we know that in the foreseeable 
future we may need some rather specific rules 
governing deep submersibles and other under- 
sea apparatus. Part III of this presentation pro- 
vided some insight into the current and forth- 
coming developments regarding the ability of 
man to reach the ocean bottom, in submersibles 
or as a free swimmer, which make this problem 
of more than academic interest. 

There is an underlying geological fact that, 





60. The term “deep oceans” is used to describe the seabed and sub- 
soil of the oceans seaward of the continental slope. However, legal 
rules applicable to the deep oceans would presumably apply to 
all areas beyond the regime of the continental shelf, 
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to a considerable degree, controls the order in 
which problems will arise. This is the fact that 
most major land areas in the world have a con- 
tinental shelf. In other words, the water gets 
deeper quite gradually over large areas sur- 
rounding major land masses. The natural 
tendency is first to explore and exploit these 
shallow undersea areas which are near the coast 
prior to venturing into deeper waters. Recog- 
nition of this natural tendency is the underlying 
logic of the Convention on the Continental Shelf. 

The drafters of the Continental Shelf Con- 
vention were therefore concerned with problems 
connected with the seabed and subsoil lying im- 
mediately offshore at relatively shallow depths. 
However, the United Nations International Law 
Commission, which worked on the preparatory 
drafts, was faced with an extremely difficult 
choice regarding an outer limit. 

In the first draft in 1951, the Commission did 
not set any fixed outer limit. Instead, only the 
“exploitability” test was used.* In 1953, the In- 
ternational Law Commission reversed itself, and 
adopted as an outer limit the 200-meter depth 
curve, which roughly approximates the outer 
limit of the geological continental shelf. The 
fixed outer limit had the obvious advantage of 
precision. 

However, three basic disadvantages to the 
200-meter limit were soon perceived. 

First, the geological continental shelf in cer- 
tain parts of the world includes areas of depths 
greater than 200 meters. 

Second, the convention would be outdated as 
soon as it became technologically possible to ex- 
ploit resources at depths greater than 200 
meters. 

T’ ird—and perhaps most important—there 
is a vast inequality in the distribution of con- 
tinental shelf areas throughout the world. For 
example, the continental shelf off the west coast 
of the Americas—and particularly South 
America—is extremely narrow. In most of these 
west coast nations the 200-meter contour is 
within 10 to 50 miles of the coast, whereas it 
sometimes extends over 200 miles out to sea off 
Argentina and the east coast of the United 
States and Canada. 

In 1956 the American states attempted to 
solve this problem at a regional conference. At 
an Inter-American Specialized Conference held 
in the Dominican Republic, it was agreed that 





61. On 3 August 1952, the Government of Israel became the first to 
adopt this formulation in its Proclamation Concerning Submarine 
Areas. Laws and Regulations on the Regime of the High Seas 
(ST/LEG/SER. B/8) (U.N. Legislative Series, Supp. 1959, at 14). 
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the coastal state should have jurisdiction over 
the continental] shelf 


* * * to a depth of 200 meters or beyond that limit, 
to where the depth of the superjacent waters admits 
of the exploitation of the natural resources of the 
seabed and subsoil. 


This formula was designed to place all coastal 
states on an equal footing. It is well to remember 
that it was the problem of unequal distribution 
which led to the formula adopted at the 
conference.** 

The final draft adopted by the International 
Law Commission—the one that is found in Ar- 
ticle 1 of the actual Convention—is based on the 
language adopted in the Dominican Republic. 
In essence, this language constitutes a return to 
the exploitability test, with the addition that a 
coastal state automatically acquires sovereign 
rights in the resources up to 200 meters, what- 
ever its technological capability. 

A literal reading of the exploitability test 
raises an extremely important question: Pre- 
cisely where does the regime of the continental 
shelf terminate? Article 6 of the Convention 
provides that in the absence of agreement, if the 
same continental shelf is adjacent to the coasts 
of two or more states, the boundary is nor- 
mally determined by drawing a line which is 
equidistant from the coast of each state. If the 
exploitability test is pressed to its logical ex- 
treme, it is possible to argue that the seabed and 
subsoil of all of the world’s oceans have been 
potentially divided up by application of this 
median line principle. 

Several arguments, however, can be made 
against this result. First, the Article 1 definition 
refers to submarine areas which are adjacent to 
the coast. Professors Myers McDougal and Wil- 
liam T. Burke find in the word “adjacent” an 
imprecise but nevertheless firm conclusion that 
the continental shelf regime does not include 
all the vast areas of the deep oceans.® 

A second argument against the median line 





62. Dr. Garcia-Amador, one of the most distinguished Latin American 
experts in the field, states unequivocally that the formula adopted 
in the Dominican Republic was designed to place all coastal states 
on an equal footing with respect to the submarine areas adjacent 
to their respective territories. Garcia-Amador, Exploitation and 
Conservation of the Resources of the Sea 107-08 (1959). Those 
who are suggesting the addition of a distance criterion to deter- 
mine the outer limit of the continental shelf are basically con- 
cerned with the same problem of unequal distribution which led 
to the 1956 Inter-American formula. 

63. McDougal & Burke, The Public Order of the Oceans 685-88 
(1962). However, the word “adjacent” could also be interpreted as 
merely establishing the fact that the submarine areas over which 
a state has sovereign rights must commence at its own coast. 
From a purely mathematical point of view, the adjacency of one 
surface or object with another is not dependent upon the ares 
or volume of either. 


theory is that the extreme result which would 
occur by applying it could not have been in- 
tended. For example, if median lines were 
drawn, certain small and relatively insignificant 
Pacific islands—many still under European 
rule—would acquire huge portions of the world’s 
seabed and subsoil. Indeed, if a median line prin- 
ciple were used to divide the oceans of the world, 
the best theoretical situation for making an ex- 
tensive claim would be that of an isolated island 
located at a great distance from the nearest land 
on all sides. 

The third argument against such an applica- 
tion of the median line principle is that the term 
“continental shelf”? was intentionally retained. 
In this respect, the International Law Commis- 
sion, which drafted the Convention, explicitly 
stated that although some deviation from the 
geological meaning of the term “continental 
shelf” was justified, the term should not be re- 
placed by the more general term “submarine 
areas.” The commission felt that the term “‘sub- 
marine areas,” used without further explana- 
tion, would not give a sufficient indication of the 
“nature of the areas in question.” * . 

The fourth argument is that the records of 
the 1958 conference do not reveal that the fram- 
ers of the Convention intended to divide up all 
submarine areas of the world.® The multifarious 
practical as well as legal problems connected 
with such a division were simply not addressed 
at all. They were left for another day. It would 
therefore seem that the legislative history we 
have concerning the effect of the “exploitability” 
test is inconsistent with the theory that the re- 
gime of the continental shelf extends to a median 
line in the deep oceans. 

This question is not entirely academic. The 
Interior Department, on the basis of the ex- 
ploitability test, has already granted exploration 
permits for areas at depths exceeding 1,500 
meters. It has granted oil and gas leases for 
areas at depths up to 500 meters, and has 
granted phosphate leases even beyond that. 





64. Int’l Law Commission Report, supra note 57, at 42. Since the 
physical composition and location of the areas in question as 
“seabed and subsoil of the submarine areas adjacent to the coast 
but outside of the area of the territorial sea” was already iden- 
tified in the definition, the “‘nature of the areas in question” is a 
rather clear reference to the seaward extent of these areas. 

65. However, opponents of the exploitability test did point out that 
this could be the logical result of the language used. See State- 
ment by Mr. Samad (Pakistan), 6 Official Records, U.N. Confer- 
ence on Law of the Sea 19 (A/Conf.13/42) (1958) (hereinafter 
Off. Rec.); Statement by Mr. Fattal (Lebanon), id. at 38; see 
also Statement by Miss Whiteman (U.S.A.), id. at 19. 


However, in an operational sense the questions 
still lie largely in the future. The only extensive 
mineral exploitation being conducted at this time 
is offshore oil drilling. The deepest producing 
well we have is at a depth of 285 feet, which is 
less than halfway down to even the 200-meter 
line. Where hard minerals are concerned, we 
have not yet even begun any significant mining 
from the seabed in depths approaching 200 
meters. We can assume that any such mining 
will be conducted only at shallow depths at least 
for the immediate future. 

Furthermore, the very geography of the con- 
tinental shelf and its slope contains inherent 
limitations on our activities in the near future. 
After the 200-meter mark, the slope of the sea- 
bed generally becomes markedly steeper. This 
is reflected by the fact that the percentage of the 
earth’s surface represented by submarine areas 
at a depth of 0 to 200 meters—about 8 per- 
cent—is approximately the same as the per- 
centage of the earth’s surface lying at a depth 
of from 200 to 2,000 meters. It will be quite 
some time before economic exploitation at such 
depths becomes, as we say, “cost effective.” We 
measure our effectiveness in feet when in the 
deep oceans we are confronted with miles. 

This was the real genius of the Continental 
Shelf Convention. It solved most of the problems 
at hand and, by adopting the exploitability test, 
assured that no major revision would be needed 
for quite some time. Any international disputes 
are likely to occur in the near future with re- 
spect to areas at relatively shallow depths near 
a coast. The median and equidistant line prin- 
ciples were specifically drafted as solutions to 
such problems. Since most of the legal principles 
with respect to the demarcation of such bound- 
aries have been established, international dis- 
putes on these questions fortunately acquire 
more of a technical than a political flavor. Thus, 
although there is some dispute as to the appli- 
cable principles, it is not at all surprising that 
Germany and Denmark, and Germany and the 
Netherlands, have recently agreed to submit 
questions regarding the location of their respec- 
tive continental shelf boundaries to the Inter- 
national Court of Justice. 





66. Special agreements of February 2, 1967 submitting the dispute 
were notified to the Court on February 20, 1967. Letter of sub- 
mission and text of Danish-German agreement are translated in 6 
Internatienal Legal Materials, supra note 4, at 391. On August 
21, 1967, the Registry of the International Court of Justice an- 
nounced that the Federal Republic of Germany had filed its 
memorials in each of the North Sea continental shelf cases, and 
that the counter memorials of Denmark and the Netherlands are 
to be filed by February 20, 1968. 
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Nevertheless, the ultimate problem of an outer 
limit to the continental shelf regime remains. 
In a literal sense, this problem can be approached 
from two sides. First, the leasing authorities of 
a coastal state have no definite idea how far out 
to sea they can continue to exercise jurisdiction 
over resources. However, the sharp incline of 
the continental slope makes this question less 
pressing than it may appear. The second prob- 
lem is one facing those who are looking beyond 
the continental shelf regime to a separate and 
unique regime of the seabed and subsoil of the 
deep oceans. These people must know how far 
in they can go—in other words, how close to 
land a deep ocean regime can come without 
overlapping the regime of the continental shelf. 

Of course, if the exploitability test is inter- 
preted as having prospectively divided up the re- 
sources of the seabed and subsoil of all the 
oceans, then there is no deep ocean regime to 
worry about. However, if we assume that the 
regime of the continental shelf ends somewhere 
along the continental slope before the great 
ocean depths—at 500 meters or even at 2,500 
meters—then the vast area of the seabed and 
subsoil beyond those depths is subject only to 
whatever customary law may now exist. 

The deep oceans are, of course, not beyond 
the reach of the general principles of the inter- 
national law of the sea. Nor is there a total ab- 
sence of legal precedent regarding these areas. 
It should be remembered that Great Britain’s 
claim to oyster beds under the high seas was 
first asserted in the last century. Although today 
such beds are clearly subject to the regime of the 
continental shelf, up until 1945 there would have 
been no reason to assume that the legal rules 
applicable at shallow depths, where the oyster 
beds lay, were any different from the rules ap- 
plicable to the seabed and subsoil of the deep 
oceans. 

It is quite significant that Great Britain’s 
claim on the basis of long and continuous occu- 
pation by the coastal sovereign was generally 
accepted by international lawyers.** Indeed, 
Britain’s arguments were more or less based on 
well-known legal concepts of prescriptive rights, 
concepts which are inherent in the related and 
now codified doctrine of historic bays. Whatever 
our attitudes toward this and similar precedents, 
it is clear that their unattenuated general ap- 
plication would be fraught with difficulties. 
Nevertheless, these precedents are being exam- 





67. See Colombos, op. cit. supra note 42, at 159-60. The Bey of 
Tunis asserted such jurisdiction over sponge beds under the 
high seas in the 19th century. Jd. at 161. 
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ined in depth in order that their implications 
for the future may be better understood. 

There is also the question of what protection 
can be afforded those who conduct exploitation 
activities in the deep oceans. Part of the answer 
lies in a basic principle of the customary law of 
the sea that every state has the right on the high 
seas to control and to protect activities under its 
flag or nationality. When an American-flag ves- 
sel ventures onto the high seas, it remains under 
United States control, and it certainly enjoys 
the full measure of United States protection. No 
one would venture to suggest that the United 
States has no legal right to prevent an attack on 
an American-flag merchant vessel on the high 
seas. The same protection may be afforded ex- 
ploitation activities even if they are not con- 
ducted on a vessel. 

Suggestions that deep ocean activities by pri- 
vate individuals or corporations are beyond the 
control or protection of any state are utterly 
without foundation. It is precisely the absence 
of territorial sovereignty on the high seas that 
gives the state of nationality its full measure of 
jurisdiction. There would be nothing shocking 
in an announcement that a state will protect the 
lawful deep ocean activities of its nationals. 

A specific example, which applies these his- 
toric principles and which may have application 
by analogy, is found in the United States 
Statutes. The rather inauspicious example to 
which I am referring is the Guano Islands Act 
of 18 August 1856, which continues in force 
today.® Section 1 of the Act provides: 


Whenever any citizen of the United States discovers 
a deposit of guano on any island, rock, or key, not 
within the lawful jurisdiction of any other govern- 
ment, and not occupied by the citizens of any other 
government, and takes peaceful possession thereof, 
and occupies the same, such island, rock, or key may, 
at the discretion of the President, be considered as 
appertaining to the United States.” 


The Act gives to the discoverer the exclusive 
right of occupying such island for the purpose 
of obtaining guano.” It provides further that 
offenses or crimes committed on such island shall 
be deemed to have been committed on the high 
seas, on board a merchant vessel belonging to 
the United States, and shall be punished ac- 
cording to the laws of the United States relating 
to such vessels.” The President is authorized, at 


68. 11 Stat. 119 (1856), 48 U.S.C. §§ 1411-19 (1964). 

69. Id., 48 U.S.C. $1411. The word “appertain’” was again used 
by Congress in defining the term “outer Continental Shelf” in 
section 2 of the Outer Continental Shelf Lands Act. 67 Stat. 462 
(1953), 43 U.S.C. § 1331 (1964). 

70. 11 Stat. 119, 48 U.S.C. § 1414. 

71. 11 Stat. 120, 48 U.S.C. § 1417; see 18 U.S.C. § 7(4) (1964). 





his discretion, to employ the land and naval 
forces of the United States to protect the right 
of the discoverer.”2 

The foregoing discussion highlights the fact 
that the absence of a convention does not mean 
an absence of international law. Even the 1958 
Law of the Sea Conventions are only compre- 
hensible if read in the light of customary law. 
Indeed, these Conventions were not designed to 
contain more than relatively brief statements of 
general principles.** 

Meanwhile, a healthy and welcome debate on 
the future legal status of the oceans has begun. 
The idea of placing the seabed and subsoil of the 
deep oceans under international ownership and 
control is very appealing to some. Others would 
not go this far, but would create some sort of 
international registration or licensing mecha- 
nism. The proponents of such measures argue 
that some form of international ownership or 
control is necessary to resolve the conflicts that 
they feel will inevitably arise. They maintain 
that it is vital to resolve problems of conflicting 
use before they arise and before there are any 
vested economic interests in the deep oceans. 

As we have tried to point out, however, the 
problem of conflicting use is not new to the high 
seas. As specific problems have arisen, specific 
solutions under international law have been de- 
vised to provide for an accommodation of inter- 
ests. Lying behind these specific rules is the gen- 
eral rule of customary international law that 
one use of the high seas may not unreasonably 
interfere with other lawful uses.”* 

The international rules of the road are a 
classic example of establishing specific rules gov- 
erning the possible conflicting use of the same 
area of the high seas within the framework of 
the general principle of reasonable accommoda- 
tion of uses.” In essence, the right of way ac- 
corded certain vessels or classes of vessels repre- 
sents a limited designation of one use as 
paramount to another, for a limited time, in a 
limited area, and under specified conditions.”* 





72. 11 Stat. 120, 48 U.S.C. § 1418. 

73. See Statement by Mr. Rosenne (Israel), 6 Off. Rec., supra note 
65, at 18. 

74. See High Seas Convention, supra note 5, art. 2. 

75. See International Regulations for Preventing Collisions at Sea, 
1960, in force Sept. 1, 1965, 16 U.S.T. 794, T.1.A.S. 5813. 

76. The object of the rules is to protect the lives and property of 
all with a minimum of inconvenience. No policy judgment con- 
cerning the inherent superiority of one use over another is in- 
volved. The rule that vessels not engaged in fishing must keep 
out of the way of vessels engaged in fishing can be justified on 
the grounds of relative convenience and not any inherent supe- 
riority of fishing over navigation. /Jd., rule 26, 16 U.S.T. at 808. 
The rule is, in any event, tempered by the qualification that it 
“shall not given to any vessel engaged in fishing the right of ob- 
structing a fairway used by vessels other than fishing vessels.” 
Ibid. 
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The accelerating construction in the high 
seas of fixed installations resting on the con- 
tinental shelf and extending above the surface 
signals the emergence of a new class of oceanic 
user. While the conflicting uses contemplated by 
the rules of the road are primarily transitory, 
here a more or less permanent occupation of a 
given area by one user is involved. It is not sur- 
prising that the general rules of accommodation 
of users have been employed to cover this new 
situation. 

The Convention on the Continental Shelf pro- 
vides that shelf installations must not cause any 
“unjustifiable interference” with navigation, 
fishing or conservation.”* The rule is rendered 
quite specific by permitting the establishment 
of a 500-meter safety zone around installations 
which all ships must respect; ** by requiring no- 
tice of construction and permanent means for 
warning of the presence of shelf installations ; ” 
and by prohibiting the establishment of installa- 
tions or safety zones “where interference may 
be caused to the use of recognized sea lanes es- 
sential to international navigation.” © The only 
detailed application of the “reasonableness” rule 
in this Convention is with respect to the conflict 
between two “permanent” uses—that is, the con- 
flict between fixed installations and recognized 
sea lanes. It would appear—quite logically under 
the convenience test—that transitory uses must 
generally accommodate themselves to pre-exist- 
ing permanent installations. 

These specific rules regarding conflicting use 
arose in response to identifiable problems. The 
continental shelf is relatively shallow and the 
oil rigs in use were clearly obstructing the sur- 
face. By regarding navigation in recognized and 
essential sea lanes as a permanet.t pre-existing 
use, a meaningful accommodation of existing 
conflicts between different types of uses was 
reached. 

It is vital to note that the Continental Shelf 
Convention did not sacrifice the hard-won free- 
dom of the seas. The Convention does not accord 
the coastal state sovereignty over the adjacent 
continental shelf but only “sovereign rights” in 
its mineral and biological resources. The legal 
status of the superjacent waters as high seas is 
not affected by the extension of coastal state con- 
trol over the shelf. What this means is that we 
have two different systems of jurisdictional or- 
ganization coexisting in the same geographical 
column—one on top of the other. In the seabed 





77. Continental Shelf Conventien, supra note 7, art. 5, pars. 1 and 2. 
78. Id., art. 5, pars. 2 and 3. 

79. Id., art. 5, par. 5. 

80. Id., art. 5, par. 6. 
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and subsoil, we have the regime of the con- 
tinental shelf. This regime is similar to—but 
distinguishable from—the system of territorial 
jurisdiction which exists on land.* Above the 
continental shelf, we have water and airspace 
which are still governed by nonterritorial princi- 
ples of jurisdiction which have traditionally ap- 
plied on the high seas. Thus, the Continental 
Shelf Convention adopted a functional approach. 
The coastal state was accorded jurisdiction only 
for the limited purpose of exploring the shelf 
and exploiting its resources. The coastal 
state was not given any other rights which are 
usually associated with territorial sovereignty. 
It is still too early to tell whether this system 
of functional jurisdiction will survive. We are 
both hopeful and optimistic that it will, for it 
preserves the historic uses of the high seas and 
at the same time meets the emerging need for 
a rational system of resource development. 

At present we really do not know whether 
exploitation activities beneath the deep oceans 
will be self-sustaining or will require permanent 
surface support. As previously indicated, the 
Navy at this moment is attempting to liberate 
its deep oceans research operations from such 
sustained surface support. The few support ves- 
sels presently being stationed over deep oceans 
research activities certainly present no serious 
conflict-of-use problems. Indeed there are pre- 
cise international navigation rules in being with 
respect to vessels which are not underway. Ex- 
cept perhaps with respect to the problem of 
dumping from the surface, it is not possible to 
predict at this time whether any significant 
conflict of use between deep ocean exploitation 
and surface operations will ever develop. 

Assuming the remote possibility that a con- 
flict between two exploiters of the deep ocean 
floor were to arise in the immediate future, it 
is clear that such a controversy would be gov- 
erned by international law. At the very least, the 
principle of freedom of the seas would apply. It 
has been accepted by seafaring nations for cen- 
turies that freedom of the high seas shall be 
exercised with a reasonable regard to the inter- 





81. In this initial attempt to deal with the seabed and subsoil under 
the high seas, the international community did not strictly apply 
either the res nullius or the res communis notions which have 
classically been put forth as the theoretical bases for the principle 
of freedom of the seas. Exclusive control by one state for its ewn 
benefit is inconsistent with a res communis concept. While such 
control by a single stite upon effective occupation is consistent 
with a res nullius concept, Article 2 of the Continental Shelf 
Convention specifically states that the rights of the coastal state 
over the continental shelf do not depend on either effective or 
notional occupation. The exploitability test in Article 1 is only 
superficially similar to the more familiar test of effective occupa- 
tion. Under Article 1, exploitation has the effect of vesting rights 
not in the flag state but in the coastal state. 
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ests of other states in their exercise of the free- 
dom of the seas. 

It would seem that reasonable prudence 
would require us to wait until the implications 
of the continental shelf experiment are better 
understood before plunging into literally un- 
charted seas. This is particularly true because 
no conflict-of-use problems regarding deep 
ocean exploitation are likely to arise at great 
ocean depths for quite some time. This is not to 
suggest that we sit by indefinitely and, for want 
of facing up to the problem, passively accept the 
extension of the continental shelf regime to the 
middle of the oceans. What is suggested is that, 
with the remote but possible exception of a few 
seamounts, actual oceanic activities will not 
force us to make a final decision for a while. In 
the meantime we can give careful consideration 
to all the options, some of which are: coastal 
state control by extension of the continental 
shelf regime, coastal state administration with- 
out exclusive exploration and exploitation 
rights, national control under principles of ef- 
fective occupation, complete control by an inter- 
national sovereignty, limited international 
regulation by an existing or new international 
agency, or a combination of these.*? 

It is all too easy to be cavalier about a new 
deep ocean regime. Most of the seabed in ques- 
tion is covered by a mile or more of water. At 
first blush, it is not unlike talking about who 
will own the resources of the moon. Working 
in the high pressures at deep ocean depths is as 
much of a challenge to our ingenuity as working 
in the vacuum of space. As Commander Scott 
Carpenter has already revealed, our aquanauts 
require the same measure of skill, courage and 
determination as our astronauts. 

But, the oceans are not outer space. And they 
are not Antarctica. They lie here at our feet. 
They are—and have been for thousands of 
years—essential to the communications, secu- 
rity, and well-being of most, if not all, of the 
people of the world. The fact that they are 
becoming even more important to all of us means 
that we should be more, not less, cautious about 
arriving at precipitous conclusions based on 
nothing more than preconceived assumptions. 


82. Some proponents of international control have argued that monies 
accruing to the controlling international agency should be used 
as an independent source of revenue for the United Nations. It 
is noted that so long as there is no confiscatory or discriminatory 
“taxation,” the distribation of revenues has no bearing as such 
on the right to exploit resources. Establishing a revenue base for 
the United Nations is not inherently inconsistent with either a 
national or international system for controlling deep ocean re- 
sources. Consideration of the wisdom of such proposals concerning 
revenues raises serious questicns better suited to a broad dis- 
cussion of national and international policies than to this dis- 
cussion of the law of the sea. 
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THERE IS AN unspoken sense of fraternity 
that binds all men of all nations together on the 
sea. This is reflected, incidentally, in the positive 
rule of international law requiring all to render 
all possible assistance in the event of emer- 
gency.® In practice it has never been the absence 
of territorial sovereignty on the seas that has 
caused conflict, but rather the unjustifiable and 
unacceptable assertion of such sovereignty. At 
the very least, this should give us pause in con- 
sidering the creation of a new legal regime be- 
fore it has been convincingly demonstrated that 
the present regime does not meet our current 
needs. As Professor Griffin has observed, ‘The 
lesson of centuries of legal history is that law 
cannot be prefabricated in abstract codifica- 
tion.” * 

We are indeed fortunate that the President, 
the Vice President, and the Congress itself are 
fully aware of the enormity and importance of 
the challenge presented by the oceans. Just last 
year, Congress declared it to be the policy of 
the United States 


* * * to develop, encourage and maintain a co- 
ordinated, comprehensive, and long-range national 
program in marine science for the benefit of mankind 
to assist in protection of health and property, enhance- 
ment of commerce, transportation, and national secu- 
rity, rehabilitation of our commercial fisheries, and in- 
creased utilization of these and other resources.* 





83. See Convention for the Unification of Certain Rules with Respect 
to Assistance and Salvage at Sea, Sept. 23, 1910, arts. 11 and 
12, 37 Stat. 1658, T.S. 576. See also 37 Stat. 242 (1912), 46 U.S.C. 
§ 728 (1964). 
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Under this mandate, a Cabinet-level council * 
and a commission of experts *’ have been created 
for 18 months to conduct studies and develop the 
national oceanographic program. 

As a result, there is intensive study of these 
problems going on in and out of government. 
Ideas are being developed and discussed. Ex- 
changes between lawyers and scientists have 
become common. All of this activity will provide 
us with a much better understanding of what 
our immediate and long-term goals should be. 

Scientists at home and abroad are approach- 
ing the oceans with unprecedented resources at 
their disposal and in unprecedented numbers. 
What they learn will be of benefit to all man- 
kind—not only because we will know more about 
our planet, but because new knowledge will 
bring man even closer to controlling his environ- 
ment and using it for his own benefit. As law- 
yers, we should support this scientific effort with 
such legal research and advice as may be neces- 
sary. But the scientists must remain in the fore- 
front. If they have legal problems which require 
solution, we should provide such solutions as 





85. Marine Resources and Engineering Development Act of 1966, 
80 Stat. 203 (1966), 33 U.S.C. § 1101 (Supp. II, 1965-66). 

The National Council on Marine Resources and Engineering De- 
velopment, whose statutory members are the Vice President 
(Chairman); the Secretaries of State; the Navy; the Interior; 
Commerce; Health, Education, and Welfare; and Transportation ; 
the Chairman of the Atomic Energy Commission; and the Director 
of the National Science Foundation. 80 Stat. 204, as amended, 
33 U.S.C. § 1102. 

Commission on Marine Science, Engineering, and Resources. 
80 Stat. 205, as amended, 33 U.S.C. § 1104. 
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quickly as possible. However, in doing this, 
we should be very careful not to put legal 
obstacles in the way of future scientific 
developments. 

There is a host of new scientific devices on the 
horizon which may raise new legal problems. 
Among these are the exotic new deep submersi- 
bles described earlier. One aspect of the new 
technology which has interesting legal impli- 
cations is that some of the submersibles will not 
be able to navigate on the surface. This raises a 
problem with regard to their passage through 
the territorial sea, since submarines in innocent 
passage are required to navigate on the sur- 
face.** What this means of course is that con- 
sent of the coastal state may be required before 
such a deep submersible can enter that state’s 
territorial sea. 

It is significant that the provision in the 
Territorial Sea Convention requiring subma- 
rines to navigate on the surface in the territorial 
sea was deliberately moved from the draft article 
on warships to the draft article applicable to all 
ships for the specific purpose of including non- 
military submarines within the rule.*® If the 
mood of the 1958 Geneva Conference is any 
guide, it is likely that most states would be re- 
luctant to permit any submersibles to enter their 
territorial sea submerged without prior con- 
sent.°° Even if there is a consent requirement for 
such deep submersibles, and even if this includes 
international straits, it is unlikely that deep sub- 
mersible operations will be affected for quite 
some time to come. 

The international law of the sea is not at pres- 
ent a legal environment hostile to scientific re- 
search. If anything, it is more favorable to the 
scientist than is the system of territorial juris- 
diction which exists on land. On and in the 
waters of the high seas—and above them—the 
world’s scientists are in essence free to roam at 
will. The same is clearly true of the seabed and 
subsoil beyond what remains a relatively narrow 
continental shelf. 

In fact, a close examination of the Continen- 
tal Shelf Convention and its background reveals 
a deliberate attempt by the nations of the world 
to keep the oceans open to scientists. The prob- 
lem of resolving conflicts of uses has already 
been discussed. It has been pointed out that the 
Continental Shelf Convention by and large 
applies the customary test of reasonable accom- 





88. Territorial Sea Convention, supra note 6, art. 14, par. 6. 

89. Int’l Law Commission Report, supra note 57, at 19. 

90. The author (then Captain Hearn) was an advisor on the U.S. 
delegation to the 1958 U.N. Conference on the Law of the Sea. 
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modation or, in the Convention’s language, 
“unjustifiable interference.” There is one very 
significant exception. The Continental Shelf 
Convention expressly states that the exploration 
and exploitation of the continental shelf must 
not “result in any interference with fundamental 
oceanographic or other scientific research car- 
ried out with the intention of open publica- 
tion.” * This particular language is found in an 
amendment drafted by Denmark.” The Danish 
delegate stated that the word “unjustifiable” 
used to qualify the word “interference” was de- 
liberately omitted because “interference with 
scientific research, unlike interference with nav- 
igation, fishing or the conservation of living re- 
sources, could not, in his opinion, be justified in 
any circumstances.” * In this provision, the 
world’s scientists received an unprecedented 
legal recognition not only of their right to con- 
duct research on the high seas, but of the very 
special protection which they should be accorded 
because of the universal benefits to be derived 
from their work. 

There is a stricter provision in effect for scien- 
tific research which concerns and is conducted on 
the continental shelf itself, for which the consent 
of the coastal state is required.** However, the 
Convention specifies that the coastal state shall 
not normally withhold its consent.*® What this 
means is that the coastal state bears the legal 
burden of justifying a denial of consent. We 
should bear in mind that this provision applies 
directly to activities on the very seabed and sub- 
soil in which the coastal state enjoys sovereign 
rights of exploration and exploitation.** 

Only during the recent International Geo- 
physical Year did the world’s scientists enjoy 
anything approaching such a favorable legal 
and political climate on dry land. Indeed our ex- 
tremely successful experience with the Inter- 
national Geophysical Year suggests that great 
benefits might be derived from establishing a 
permanent mechanism for international cooper- 
ation in oceanographic projects—perhaps under 
the auspices of the United Nations or one of its 
specialized agencies, such as the Inter-Govern- 
mental Oceanographic Commission. 

We can already identify some scientific proj- 
ects which would benefit from such cooperation. 





91. Continental Shelf Convention, supra note 7, art. 5, par. 1 (em- 
phasis added). 
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Statement by Mr. Sorensen, Fourth Committee, 28th Meeting, 
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For example, there are increasing indications 
that complex oceanic and atmospheric inter- 
relationships are responsible for significant 
weather patterns. Scientific synoptic studies in 
this field generally require large-scale activity 
over broad oceanic areas which might be most 
effectively undertaken by several nations work- 
ing together. 

Last year the President of the United States 
stated : 


Truly great accomplishments in oceanography will 

require the cooperation of all the maritime nations of 

the world. And so today I send our voice out from this 
platform calling for such cooperation, requesting it, 
and urging it.” 

The United States Navy has long been active 
in international cooperative oceanographic ef- 
forts. The recent Indian Ocean expedition and 
the Navy’s participation in the International 
Hydrographic Bureau are examples of such co- 
operation. This then is our immediate task: to 
continue to devote our energies to the preserva- 
tion of an optimum legal environment for the sci- 
entists of all nations and to the creation of such 
tedious, unromantic, but necessary legal ar- 
rangements as may be needed to foster full and 
fruitful international scientific cooperation con- 
sistent with the needs of the future. 

It should be emphasized, however, that the 
existing legal framework contains flexible and 
favorable rules which can provide an adequate 
basis for necessary legal adaptations to meet the 
problems stemming from foreseeable scientific 
activities. If municipal legal systems required 
statutory innovation every time a new situation 
developed, there could be no law. The same is 
true of international law. We do not belittle the 
great innovations of scientists by failing to come 
forth with equally astonishing legal innovations. 
The very measure of the law is its capacity to 
deal, at least temporarily, with unanticipated 
situations without major legislative innovations. 

The challenge of oceanography is to keep legal 
obstacles to a minimum while at the same time 
insuring that there exists an effective system of 
order on, in, and under the oceans. At the present 
time, the obstacles facing oceanography are ig- 
norance, primitive technology, and natural 
dangers—not conflicts among nations. Right 
now we all have a common interest in learning 
as much as we can as fast as we can. 

It may be some time before the nations of the 
world decide what developments or arrange- 
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ments regarding the deep oceans are necessary 
and desirable. The oceans are already vital to 
the communications and security of the world. 
Before long, the ocean’s harvest of food and min- 
erals will be equally vital to our well-being. The 
ability of the world’s nations to approach the 
new problems of ocean resources in a spirit of 
restraint and mutual respect may well be the 
measure of their capacity to replace old preju- 
dices and sensitivities with new and construc- 
tive cooperation with respect to all problems. 

By the time we learn more about the deep 
oceans and their resources, we may, as all of us 
earnestly hope, be within reach of a new era of 
cooperation and good will in which seemingly 
vast political controversies become nothing but 
technical matters to be solved by a panel of ex- 
perts. In the meantime, we must all continue to 
support true freedom of the seas for all nations, 
great and small—namely, rights of navigation, 
overflight, exploration, research, exploitation, 
and development. As President Johnson himself 
has observed, “We must be careful to avoid a 
race to grab and to hold the lands under the high 
seas. We must ensure that the deep seas and the 
ocean bottoms are, and remain, the legacy of all 
human beings.” * 

At least for now, let all the resources of all the 
deep oceans be those of man himself—not any 
nation or patchwork of nations. On land we have 
dedicated ourselves to the task of overcoming 
the prejudices and suspicions which separate 
men across national boundaries. It is a bold ideal 
that we can meet in the oceans without walls, 
curtains, or fences. 

At the present time it would appear that no 
attorney can penetrate the fog of coming events 
and identify or seize all of the essential factors 
which will determine the final or correct solu- 
tion to the problems and challenges posed by 
this era of four-dimensional seapower. While 
the final outcome is not clear, what is clear is 
that it is essential to launch a searching ap- 
praisal of the evolving law of the sea in relation 
to the requirements of the United States in the 
international system of tomorrow. 

In the words of the American Bar Association 
resolution of last year, “The formulation of 
sound legal principles in this field is a matter of 
great importance to the welfare and security of 
the United States, and can only be accomplished 
with full appreciation of the political, economic, 
and scientific factors involved.” 





98. Ibid. 
99. 89th Annual Meeting, House of Delegates, Second Session, August 
9, 1966, 91 Reports of the American Bar Association 366 (1966). 
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APPENDIX A 


UNITED KINGDOM—VENEZUELA 


TREATY RELATING TO THE SUBMARINE AREAS OF THE GULF OF PARIA 
26 FEBRUARY 1942 


His Majesty The King of Great Britain, Ireland and 
the British Dominions beyond the Seas, Emperor of 
India, and the President of the United States of 
Venezuela. 

Desiring in a spirit of goodwill to make provision for 
and to define as between themselves their respective 
interests in the submarine areas of the Gulf of Paria, 

Have decided to conclude a treaty for that purpose and, 
to that end, have named as their Plenipotentiaries: ... 

Who, having communicated to each other their full 
powers, found in good and due form, have agreed as 
follows: 

Article 1. In this treaty the term “submarine areas 
of the Gulf of Paria” denotes the sea-bed and sub-soil 
outside of the territorial waters of the High Contracting 
Parties to one or the other side of the lines A-B, B~Y 
and Y-X. 

Article 2. (1) His Majesty The King declares that 
he for his part will not assert any claim to sovereignty 
or control over those parts of the submarine areas of 
the Gulf of Paria which lie westerly of the line A-B, or 
southerly of the lines B~Y and Y-X respectively de- 
scribed in article 3 of the present treaty, and that he 
will recognize any rights of sovereignty or control which 
have been or may hereafter be lawfully acquired by the 
United States of Venezuela over the said parts of the 
submarine areas of the Gulf of Paria. 

(2) The President of the United States of Venezuela 
declares that he for his part will not assert any claim to 
sovereignty or control over those parts of the subma- 
rine areas of the Gulf of Paria which lie easterly of the 
line A-B or northerly of the lines B~Y and Y-X respec- 
tively, described in article 3 of the present treaty, and 
that he will recognize any rights of sovereignty or con- 
trol which have been or may hereafter be lawfully 
acquired by His Majesty The King over the said parts of 
the submarine areas of the Gulf of Paria. 

Article 3. The lines A-B, B~Y and Y-X mentioned in 
the preceding article are drawn on the annexed map* 
and are defined as follows: 

Line A-B runs from point A, which is the intersec- 
tion of the central meridian of the island of Patos with 
the southern limit of the territorial waters of the island, 
the approximate co-ordinates of which are: latitude 
10°35’04’’ N., longitude 61°51’53’’ W. From there the 
line runs straight to point B which is situated at the 





* Not reproduced, 
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limit of the territorial waters of Venezuela at the point 
of their intersection with the meridian of 62°05’08’’ W., 
the approximate latitude of which is 10°02’24’’ N. 

Line B-Y runs from point B, already established, and 
follows the limits of the territorial waters of Venezuela 
to point Y, where the said limits intersect the parallel 
of 9°57’30’’ N., the approximate longitude of which is 
61°56’40’’ W. 

Line Y-X runs from point Y, already established, and 
follows the said parallel of 9°57’30’’ N. to point X, 
situated on the meridian of 61°30’00’’ W. 

The longitude of the central meridian of the island of 
Patos to which this article refers shall be determined by 
taking the mathematical half of the most eastern and 
the most western longitudes of the said island. 

Should the straight lines A-B or Y-X described in 
this article intersect in their course the outside limit of 
the territorial waters of either of the two high contract- 
ing parties, the dividing line shall follow along the said 
limit until it reaches again the intersecting straight line 
in conformity with the stipulations in articles 1 and 5 
of this treaty, which exclude the bed of the sea and the 
sub-soil of territorial waters. 

The co-ordinates of points A, B and Y which are here 
given approximately shall be determined with exactness 
by the Commission provided for in article 4 of this 
treaty. 

Article 4. (1) The high contracting parties shall, as 
soon as practicable after the coming into force of this 
treaty, appoint a mixed Commission to take all necessary 
steps to demarcate the lines A-B, B-Y and Y-X by 
means of buoys or other visible methods on the surface 
of the sea or on the land as the case may be. Any buoys 
or other means employed shall, however, conform in 
all respects to the provisions of article 6 of this treaty. 

(2) The manner in which this mixed Commission 
shall be constituted and the instructions to which it 
shall be subject for the fulfillment of its duties shall 
be laid down in a special protocol or by an exchange of 
notes. 

Article 5. This treaty refers solely to the submarine 
areas of the Gulf of Paria, and nothing herein shall be 
held to affect in any way the status of the islands, islets 
or rocks above the surface of the sea together with the 
territorial waters thereof. , 

Article 6. Nothing in this treaty shall be held to 
affect in any way the status of the waters of the Gulf 
of Paria or any rights of passage or navigation on the 
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surface of the seas outside the territorial waters of the 
contracting parties. In particular passage or navigation 
shall not be closed or be impeded by any works or 
installations which may be erected, which shall be of 
such a nature and shall be so constructed, placed, 
marked, buoyed and lighted, as not to constitute a 
danger or obstruction to shipping. 

Article 7. Each of the high contracting parties shall 
take all practical measures to prevent the exploitation 
of any submarine areas claimed or occupied by him in 
the Gulf from causing the pollution of the territorial 
waters of the other by oil, mud or any other fluid or 
substance liable to contaminate the navigable waters or 
the foreshore and shall concert with the other to make 


the said measures as effective as possible. 

Article 8. Each of the high contracting parties shall 
cause to be inserted in any concession which may be 
granted for the exploitation of submarine areas in the 
Gulf of Paria stipulations for securing the effective 
observance of the two preceding articles, including a 
requirement for the use by the concessionaire of modern 
equipment, and shall cause the operation of any such 
concession to be supervised in order to ensure that the 
provisions of the present treaty are complied with. 

Article 9. All differences between the high contracting 
parties relating to the interpretation or execution of this 
treaty shall be settled by such peaceful means as are 
recognized in international law. 
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UNITED STATES OF AMERICA 


PRESIDENTIAL PROCLAMATION NO. 2667 
POLICY OF THE UNITED STATES WITH RESPECT 
TO THE NATURAL RESOURCES OF THE SUBSOIL 

AND SEA BED OF THE CONTINENTAL SHELF 


28 SEPTEMBER 1945 


Whereas the Government of the United States of 
America, aware of the long range world-wide need for 
new sources of petroleum and other minerals, holds the 
view that efforts to discover and make available new 
supplies of these resources should be encouraged; and 

Whereas its competent experts are of the opinion 
that such resources underlie many parts of the conti- 
nental shelf off the coasts of the United States of Amer- 
ica, and that with modern technological progress their 
utilization is already practicable or will become so at 
an early date; and 

Whereas recognized jurisdiction over these resources 
is required in the interest of their conservation and 
prudent utilization when and as development is under- 
taken; and 

Whereas it is the view of the Government of the 
United States that the exercise of jurisdiction over the 
natural resources of the subsoil and sea bed of the con- 
tinental shelf by the contiguous nation is reasonable 
and just, since the effectiveness of measures to utilize or 
conserve these resources would be contingent upon 
cooperation and protection from the shore, since the 
continental shelf may be regarded as an extension of 
the land-mass of the coastal nation and thus naturally 


appurtenant to it, since these resources frequently form 
a@ seaward extension of a pool or deposit lying within 
the territory, and since self-protection compels the 
coastal nation to keep close watch over activities off its 
shores which are of the nature necessary for utilization 
of these resources; 

Now, therefore, I, Harry S. Truman, President of the 
United States of America, do hereby proclaim the fol- 
lowing policy of the United States of America with 
respect to the natural resources of the subsoil and sea 
bed of the continental shelf. 

Having concern for the urgency of conserving and 
prudently utilizing its natural resources, the Govern- 
ment of the United States regards the natural resources 
of the subsoil and sea bed of the continental shelf 
beneath the high seas but contiguous to the coasts of 
the United States as appertaining to the United States, 
subject to its jurisdiction and control. In cases where 
the continental shelf extends to the shores of another 
State, or is shared with an adjacent State, the boundary 
shall be determined by the United States and the State 
concerned in accordance with equitable principles. The 
character as high seas of the waters above the conti- 
nental shelf and the right to their free and unimpeded 
navigation are in no way thus affected. 
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CONVENTION ON THE CONTINENTAL SHELF 
29 APRIL 1958 


The States Parties to this Convention 


Have agreed as follows:* 


ARTICLE 1 


For the purpose of these articles, the term “conti- 
nental shelf” is used as referring (a) to the seabed and 
subsoil of the submarine areas adjacent to the coast but 
outside the area of the territorial sea, to a depth of 200 
metres or, beyond that limit, to where the depth of the 
superjacent waters admits of the exploitation of the 
natural resources of the said areas; (6) to the seabed 
and subsoil of similar submarine areas adjacent to the 
coasts of islands. 


ARTICLE 2 


1. The coastal State exercises over the continental 
shelf sovereign rights for the purpose of exploring it 
and exploiting its natural resources. 

2. The rights referred to in paragraph 1 of this article 
are exclusive in the sense that if the coastal State does 
not explore the continental shelf or exploit its natural 
resources, no one may undertake these activities, or 
make a claim to the continental shelf, without the 
express consent of the coastal State. 

3. The rights of the coastal State over the continental 
shelf do not depend on occupation, effective or notional, 
or on any express proclamation. 

4, The natural resources referred to in these articles 
consist of the mineral and other non-living resources 
of the seabed and subsoil together with living orga- 
nisms belonging to sedentary species, that is to say, 
organisms which, at the harvestable stage, either are 
immobile on or under the seabed or are unable to move 
except in constant physical contact with the seabed or 
the subsoil. 


ARTICLE 8$ 


The rights of the coastal State over the continental 
shélf do not affect the legal status of the superjacent 
waters as high seas, or that of the airspace above those 
waters. 





*Parties as of 1 October 1967: Albania, Australia, Bulgaria, [Bye- 
lorussian 8S.S.R.], Cambodia, Colombia, Czechoslovakia, Denmark, 
Dominican Republic, Finland, France, Guatemala, Haiti, Israel, 
Jamaica, Madagascar, Malawi, Malaysia, Malta, Mexico, Nether- 
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ARTICLE 4 


Subject to its right to take reasonable measures for 
the exploration of the continental shelf and the exploita- 
tion of its natural resources, the coastal State may not 
impede the laying or maintenance of submarine cables 
or pipe lines on the continental shelf. 


ARTICLE 5 


1. The exploration of the continental shelf and the 
exploitation of its natural resources must not result in 
any unjustifiable interference with navigation, fishing 
or the conservation of the living resources of the sea, 
nor result in any interference with fundamental ocean- 
ographic or other scientific research carried out with 
the intention of open publication. 

2. Subject to the provisions of paragraphs 1 and 6 
of this article, the coastal State is entitled to construct 
and maintain or operate on the continental shelf 
installations and other devices necessary for its explora- 
tion and the exploitation of its natural resources, and 
to establish safety zones around such installations and 
devices and to take in those zones measures necessary 
for their protection. 

3. The safety zones referred to in paragraph 2 of 
this article may extend to a distance of 500 metres 
around the installations and other devices which have 
been erected, measured from each point of their outer 
edge. Ships of all nationalities must respect these safety 
zones. 

4. Such installations and devices, though under the 
jurisdiction of the coastal State, do not possess the 
status of islands. They have no territorial sea of their 
own, and their presence does not affect the delimitation 
of the territorial sea of the coastal State. 

5. Due notice must be given of the construction of 
any such installations, and permanent means for giving 
warning of their presence must be maintained. Any 
installations which are abandoned or disused must be 
entirely removed. 

6. Neither the installations or devices, nor the safety 
zones around them, may be established where inter- 
ference may be caused to the use of recognized sea lanes 
essential to international navigation. 

7. The coastal State is obliged to undertake, in the 





lands, New Zealand, Poland, Portugal, Romania, Senegal, South 
Africa, Sweden, Switzerland, Uganda, [Ukranian S.S.R.], Union 
of Soviet Socialist Republics, United Kingdom, United States, Vene- 
zuela, and Yugoslavia, 




















safety zones, all appropriate measures for the protection 
of the living resources of the sea from harmful agents. 

8. The consent of the coastal State shall be obtained 
in respect of any research concerning the continental 
shelf and undertaken there. Nevertheless the coastal 
State shall not normally withhold its consent if the 
request is submitted by a qualified institution with a 
view to purely scientific research into the physical or 
biological characteristics of the continental shelf, sub- 
ject to the proviso that the coastal State shall have the 
right, if it so desires, to participate or to be represented 
in the research, and that in any event the results shall 
be published. 


ARTICLE 6 


1. Where the same continental shelf is adjacent to the 
territories of two or more States whose coasts are 
opposite each other, the boundary of the continental 
shelf appertaining to such States shall be determined 
by agreement between them. In the absence of agree- 
ment, and unless another boundary line is justified by 
special circumstances, the boundary is the median line, 
every point of which is equidistant from the nearest 
points of the baselines from which the breadth of the 
territorial sea of each State is measured. 

2. Where the same continental shelf is adjacent to the 
territories of two adjacent States, the boundary of the 
continental shelf shall be determined by agreement 
between them. In the absence of agreement, and unless 
another boundary line is justified by special circum- 
stances, the boundary shall be determined by application 
of the principle of equidistance from the nearest points 
of the baselines from which the breadth of the territorial 
sea of each State is measured. 

8. In delimiting the boundaries of the continental 
shelf, any lines which are drawn in accordance with the 
principles set out in paragraphs 1 and 2 of this article 
should be defined with reference to charts and geograph- 
ical features as they exist at a particular date, and 
reference should be made to fixed permanent identifiable 
points on the land. 


ARTICLE 7 


The provisions of these articles shall not prejudice 
the right of the coastal State to exploit the subsoil by 
means of tunnelling irrespective of the depth of water 
above the subsoil. 


ARTICLE 8 


This Convention shall, until 31 October 1958, be open 
for signature by all States Members of the United 
Nations or of any of the specialized agencies, and by 
any other State invited by the General Assembly of the 
United Nations to become a Party to the Convention. 


ARTICLE 9 


This Convention is subject to ratification. The instru- 
ments of ratification shall be deposited with the 
Secretary-General of the United Nations. 








ARTICLE 10 


This Convention shall be open for accession by any 
States belonging to any of the categories mentioned in 
article 8. The instruments of accession shall be deposited 
with the Secretary-General of the United Nations. 


ARTICLE 11 


1. This Convention shall come into force on the 
thirtieth day following the date of deposit of the twenty- 
second instrument of ratification or accession with the 
Secretary-General of the United Nations. 

2. For each State ratifying or acceding to the Con- 
vention after the deposit of the twenty-second instru- 
ment of ratification or accession, the Convention shall 
enter into force on the thirtieth day after deposit by 
such State of its instrument of ratification or accession. 


ARTICLE 12 


1. At the time of signature, ratification or accession, 
any State may make reservations to articles of the Con- 
vention other than to articles 1 to 3 inclusive. 

2. Any Contracting State making a reservation in 
accordance with the preceding paragraph may at any 
time withdraw the reservation by a communication to 
that effect addressed to the Secretary-General of the 
United Nations. 


ARTICLE 13 


1. After the expiration of a period of five years from 
the date on which this Convention shall enter into force, 
a request for the revision of this Convention may be 
made at any time by any Contracting Party by means 
of a notification in writing addressed to the Secretary- 
General of the United Nations. 

2. The General Assembly of the United Nations shall 
decide upon the steps, if any, to be taken in respect of 
such request. 


ARTICLE 14 


The Secretary-General of the United Nations shall 
inform all States Members of the United Nations and 
the other States referred to in article 8: 

(a) Of signatures to this Convention and of the 
deposit of instruments of ratification or accession, in 
accordance with articles 8, 9 and 10; 

(6) Of the date on which this Convention will come 
into force, in accordance with article 11; 

(c) Of requests for revision in accordance with 
article 13; 

(d) Of reservations to this Convention, in accordance 
with article 12. 


ARTICLE 15 


The original of this Convention, of which the Chinese, 
English, French, Russian and Spanish texts are equally 
authentic, shall be deposited with the Secretary-General 
of the United Nations, who shall send certified copies 
thereof to all States referred to in article 8. 
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